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1. Background:

The United States Soldiers and Airmen's Home (USSAH) is located in Washington, D.C., approximately two miles north of the Capitol Building.  Legislation by the Congress of the United States (P.L. 106-65, Sec. 384) directed that land at USSAH be developed on a for profit basis to offset the operating costs of the 2000 bed Assisted Living Facility being operated there for retired Non-Commissioned Officers.  The legislation allows for the option of sale or land lease.  The USSAH Board of Directors asked the Baltimore District of the Army Corps of Engineers to undertake the task of bringing 49 acres of vacant un-zoned land to the development stage. The legislation also mandates the development of an income stream imputable to the USSAH.  Acquisition of the income stream required the evolution of a Request for Proposals (RFP).

2. Project Description:

The land is not zoned, therefore it posses no developable right and no ability to earn income. For the land to reach a state where it can produce income for the USSAH, it must earn local approval of the most probable Highest and Best Use of the property. A study by an independent land economist (appraiser) produced a probable density and massing plan of 1.1+/- Floor Area Ratio (F.A.R.). 

It is expected a more dense plan will qualify for approval by the Zoning Commission of the District of Columbia.  The most probable land use plan is a Planed Unit Development (PUD) allowing a mix of residential uses and some commercial uses. Generally speaking a lot coverage area of 80% and height limits of 65 to 90 feet will allow a density of greater than 4 square feet of improvement for every square foot of land.  (F.A.R. is the term applied to that calculation in the local market. A F.A.R. of 4 can substantially increase the value of, and return on the land.)

3. Enhanced Leasing Authority:  

     Typically outleasing for long periods of time is an authority not held by the Corps of Engineers.  The general leasing authority for military departments is 10 U.S.C. 2667 which is limited to 5 years unless it can be determined that a longer period promotes national defense or is in the public interest.

      Such need can arise in military housing, in privatization efforts, and when third party developmental enterprise is deemed needed at military bases.  The term public private partnership is sometimes used in conjunction with this authority. This term is used although no subordination can be allowed in any financing involving the real estate, i.e. the Army brings land and the selected developer brings financing and expertise to the project pursuant to the terms and conditions of the RFP and lease.  Therefore, Enhanced Leasing is a simple and more understandable term to use to describe such efforts.  

4. Development Milestones in the Lease:

The lease requires acquisition of certain permits and approvals within the District of Columbia.  Additionally the developer must acquire building permits and beginning construction and begin paying rent by "dates certain". The completion of the critical path leading to rezoning, and to record plats legally sufficient for recording and suitable for underlying legal documents is difficult. 

In the District of Columbia the Office of Planing and Zoning is a function of the Executive Office of the Mayor, while the Zoning Commission is a Congressional Creation with Quasi-Judicial powers appealable only to the Federal Court of Appeals.  Furthermore, the National Capitol Planing Commission, and The Fine Arts Commission will have controlling approval, along with the Zoning Commission, of architectural and urban design features. All of these bodies will conduct public hearings and a staff review as part of their duty to scrutinize such undertakings.  New public streets and roads are a legislative action of the City Council. Legislative actions will require a sixty-day legislative notice to the Congress.   Each of the above referenced items requires completion by the developer on a Critical Path.  Defaults and penalties occur for failure to perform. The lease and RFP both specifically identify these requirements and the penalties and defaults if milestones are missed. 

5. Certain Conditions particular to the lease and RFP:

There can be no subordination of any kind or reference. The typical lender will find this clause objectionable. The objection can be overcome. Defaults under the lease by the developer can become defaults under the note, notice of default, and a reasonable time to cure can be delivered to both lender and developer.  Estoppel certificates can be employed to assure payment of rent and debt service. The RFP will include the lease developed by the Baltimore District, topo maps, surveys, aerial photos, selection criteria, market analyses, District of Columbia zoning requirements, Small Business Standards, the local hiring law, and other pertinent information on CD-ROM and as of the 6th of January 2001.  

The American Institute of Architects maintains a definition for certain levels of completion of the development of a new project:

 Conceptual Drawings

 Design Development Drawings

 Schematic Design Drawings

 Construction Documents

The zoning and planing process also keys around these definitions. A project of this size will require the developer to complete the design development phase before completing the zoning process. Therefore, penalties as well as default provisions are built into the lease.  The selected developer will be required to provide a substantial deposit ($1,000,000.00) in the form of cash and letters of credit. This deposit will be refundable upon completion of the milestones leading to zoning and the beginning of the first phase of the project.  Default at any time during the permitting process will result in the forfeiture of the entire deposit and removal from the project.  Phasing of the project will be allowed.  Phasing will be subject to the approval of the USSAH Board of Directors. 

6. Financing:

The project is divided between residential and commercial use.  The PUD zone can allow as much as 35% of the land to be used for office and retail uses. The residential portions can be enhanced with federal loan guarantees from HUD or other sources.  The Federal Financing Bank  (FFB), a division of the US Treasury, will accept agency guarantees as security for an FFB loan. FFB loans avoid points, underwriting expenses construction loan expense, and the expense of converting a construction loan to a permanent loan.  The FFB has indicated a willingness to participate in this project and encourages reference to it availability to provide financing under allowable terms.  Market rate financing is expected for the principal portion of the project.

7. Theory of Return:

Developers, as do all investors, operate on the basis of the Internal Rate of Return (IRR). The IRR is a measurement of risk and return over time.   The measurement is based on the theory of present value: Compound interest is calculated (1+i)^n or 1 plus the interest rated raised to the number of years over which interest is earned.  1/(1+i)^n is a reciprocal of compound interest, or interest in reverse. The reverse interest concept is the theory of present value, or what is worth today if I don't have to wait for it?  

Investors compare the present value of future income streams to what the cost of investment is today.  The IRR can consider each future item income to be symbolized by a green bag of money and the investment today to be a red bag of money. When the present value of all the green bags equals the size of the red bag, the IRR has been found. Obviously the smaller the red bag the better. The larger the red bag the more demand is made on the increment of net income symbolized by the green bags.  

Red bag money consists of, but is not limited to, land purchase costs, construction loan points and fees, underwriting costs etc.  The red bag costs can be minimized through land leasing, refundable deposits, reduced borrowing costs and preliminary work by the landowner.

8. Conclusion:

Enhanced Leasing can be successfully used for development of any new construction project for government needs. In the case of the USSAH the funding sources for construction and operation will be the market rent paid for occupancy of the residences, offices, restaurants, and stores locating in the project.  Red bag money is reduced by the use of the land lease, the completed surveys, market analyses supplied by the land owner, development of contracts by the landowner, and, where possible, the use of the FFB.  Synergy achieved by enlarging the project will enhance the financing and marketing of the project.

THE LESSONS LEARNED ARE: 

The Army through the Corps of Engineers can use or acquire Enhanced Leasing Authorities. If the authorities already exist, such as in the RCI program, or in those programs where the out-leasing of non-residential space is desired, the Army can use the method outlined above to achieve program goals.  

The Base Finance Officer can collect the individual Basic Allowance for Housing or rent from a non-residential tenant; an estoppel can allow Debt Service to be remitted to the lender. The Army can interpose a trustee to supervise the lease and issue notices to remove or to replace developers. Importantly use of the lease developed for the USSAH, allows the enforcement of delivery dates, and will eliminate the cost of land acquisition, use of the estoppel and trustee can allow the use of the FFB.  Use of the FFB eliminates the costs of construction financing, points, underwriting for syndication of the debt. Simply put, by reducing the size of the red bag, more money becomes available for soldier housing and other base needs.

Enlarging the scope of developmental projects magnifies synergy.  In the case of the RCI program expanding the program under its enhanced leasing authority can produced greater return in the form of soldier housing.  The expansion could include multiple bases. Smaller bases such as Fort Hamilton, Fort Mcnair, Walter Reed can benefit from the synergy of including a Fort Meade, Fort Belvoir, Fort Story and Fort A.P. Hill. 

The Corps of Engineers’ MSC Regional Business Centers are ideally suited for undertaking such synergistic projects.  Since multiple Army bases and assets are found within MSC boundaries, a MSC is well suited to plan and implement a multiple base, multiple MACOM effort over large geographic areas. Where MACOM bases and assets are located within multiple MSC boundaries, networking by the appropriate MSCs will optimize the use of Corps of Engineers assets for maximum result at the base level.  Also, NAD has sufficient qualified staff to establish a Center of Expertise to support such USACE projects, and can do so with virtual offices.

