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LEASE AGREEMENT


THIS LEASE AGREEMENT ("Lease" or "Agreement") is made as of this _____ day of ____________________, 2001, by and between

LESSOR:  THE UNITED STATES ARMY, an agency of the THE UNITED STATES  created by Public Law 101-510 and authorized by PL 106-65 to convey said described land by sale or lease, and

LESSEE:  (Designated Developer), duly organized and authorized

to do business in the District of Columbia ("Lessee").


IN CONSIDERATION of the covenants, terms, conditions, agreements, and payments as hereinafter set forth, the receipt and sufficiency of which are hereby acknowledged, the parties hereto covenant and agree as follows:

ARTICLE 1.  DEFINITIONS.


Section 1.01.


The terms defined in this Article shall, for all purposes of this Lease, have the meanings herein specified.


"Additional Rent” shall have the meaning set forth in Section 3.02 hereof.


“Approvals” shall mean any act of confirming, ratifying, assenting, sanctioning or consenting to any application, permit or plan submitted to any government agency, commission, authority having jurisdiction over development of any kind and in any matter pertaining to the demised property.  


“AFRH” shall mean THE UNITED STATES ARMY, an independent agency of the THE UNITED STATES authorized by PL INSERT APPROPRIATE LEGISLATIVE REFERENCE to convey said described land by sale or lease, and identified throughout this Lease as the Lessor.


"Building" shall mean any individual structure, which may or may not be a separate functional unit, now located or here-after erected, constructed, or placed upon the Land (hereinafter defined) or in, on, or under dedicated public spaces adjacent to or upon the Land, and being a component of the Project (hereinafter defined), including any and all alterations, renewals, and replacements thereof, additions thereto and substitutions therefore, as any of the same may be reduced or diminished by any condemnation or other lawful taking.


"Buildings" shall mean more than one Building.


"Capital Improvement" shall have the meaning provided in Section 13.01 hereof.


"Commencement Date" shall have the meaning provided in Section 2.02 hereof.


"Commencement of Demolition" shall have the meaning provided Section 5.01(b) hereof.


"Completion of a Building" shall have the meaning provided

Section 11.13(a) hereof.


"Completion of the Project" shall have the meaning provided

Section 11.13(b) hereof.


"Construction Agreements" shall mean agreements for Demolition (hereinafter defined),  the excavation, sheeting and shoring, construction, Restoration (hereinafter defined), rehabilitation, alteration, conversion, extension, repair, or Demolition (hereinafter defined) performed pursuant to this Lease.


"Construction Documents and Materials" shall have the meaning provided in Section 11.05 hereof.


"Construction Milestones" shall mean the events described in middle column of Section 5.01(b) hereof.


"Construction of a Building" and "Construction of the Building” shall have the meaning provided in Section 11.12(a)(1) hereof.


"Consumer Price Index" shall mean the Revised Consumer Price Index for All Urban Consumers for All Items published by the U.S. Department of Labor, Bureau of Labor Statistics, or any equivalent successor or replacement index for the statistical area that includes Washington, District of Columbia.


"Debt" shall mean, on a date that is one year from the date of Completion of each Phase (hereinafter defined), the sum of (i) the outstanding principal balances of the notes secured by any Mortgages (hereinafter defined) provided, however, that the proceeds from such outstanding principal balances were used entirely to pay for all or a portion of the expenses included in Total Project Cost (hereinafter defined).  In no event shall any investment by any general or limited partner or other investor, that is other than the sum secured by the Permanent Mortgage, be included as Debt.


"Default" shall mean any condition or event which constitutes or would, after notice or lapse of time, or both, constitute an Event of Default (hereinafter defined).


"Demolition" shall mean total or partial interior or exterior demolition of a Building in accordance with the Lessee's Proposal, removal of all debris from the Premises (hereinafter defined), and erection of a fence around so much of the Land as the Lessor may desire; provided, however, that such demolition that includes the Historic Preservation Element that Lessee is required to rehabilitate in accordance with Section 11.20 hereof shall only be as prescribed and approved by the Secretary of the Interior’s Standards for Rehabilitation and Guidelines for Rehabilitating Historic Buildings.

"Deposit" shall have the meaning provided in Section 5.01(a)(1) hereof, and shall be distinct from "Deposits for Impositions", "Deposits for Insurance Premiums", and "Security Deposit" (hereinafter defined).


"Deposits for Impositions" shall have the meaning provided in Section 5.02 hereof, and shall be distinct from "Deposits", "Deposits for Insurance Premiums", and "Security Deposit".


"Deposits for Insurance Premiums" shall have the meaning provided in Section 7.03 hereof, and shall be distinct from "Deposits", "Deposits for Impositions", and "Security Deposit".


"Depositary" shall mean the Holder (hereinafter defined) of the Project Financing Instrument (hereinafter defined) most senior in lien priority or, if such Holder shall decline to act as such, or if there shall not then be a Project Financing Instrument, any other Person (hereinafter defined) designated by Lessee that would qualify as an Institutional Lender (herein- after defined) and that enters into an agreement with Lessor, in form and substance reasonably satisfactory to Lessor, pursuant to which it agrees to comply with the provisions of this Lease applicable to it.


"Diligently", "Diligent", and "Diligence" shall mean steady application to work; persistent, uninterrupted effort (unless an interruption is caused by Unavoidable Delay, hereinafter defined).


“Equipment" shall mean all building supplies, materials, licenses, franchises, agreements, fixtures, fittings, appliances, apparatus, equipment, machinery, chattels, and articles of personal property of every kind and nature whatsoever, regardless of their character as fixtures or personal property, and all replacements thereof, including, but not limited to, engines, generators, boilers, elevators, refrigerators, ranges, radiators, air conditioning, compressors, ducts, pipes, and conduits, now or at any time hereafter affixed to, attached to, or placed upon the Land or the Buildings, or any part thereof, and used or usable in connection with any present or future use, construction, occupancy, management, maintenance, or operation of the Land or the Buildings or any part thereof, whether now owned or hereafter acquired by Lessee or others, together with all alterations, additions, accessions, and improvements thereto, substitutions therefor, and renewals, replacements, and proceeds thereof.


"Equity" shall mean the amount which is the difference between Total Project Cost and Debt.


"Event of Default" shall have the meaning provided in Section 24.01 hereof.


"Expiration Date" shall mean the date of the expiration or termination of the term of this Lease provided in Section 2.01 hereof.


“First Source Employment Agreement” shall mean the District’s legislative authority through D.C. Law 5-93 to afford its residents an opportunity to interview for employment openings for which they are qualified.  All projects shall provide for increased employment opportunities for District residents by requiring all contracts and subcontracts to include provisions where fifty-one (51) percent of all jobs created are to be performed by employees who are residents of the District of Columbia.  And, at least fifty-one (51) percent of apprentices and trainees employed shall be residents of the District of Columbia registered in programs approved by the D.C. Apprenticeship Council; include a project requirement that employers negotiate an Employment Agreement with the Department of Employment Services; utilize the Job Service operated by the Department of Employment Services as a first source referral for qualified applicants, trainees and other workers to implement employment goals.


"Fixtures" shall mean the items of property now or at any time hereafter affixed or attached to or placed upon the Buildings and/or used in conjunction therewith, including, but not limited to, plumbing, heating and lighting apparatus, mantels, floor coverings, furniture, furnishings, draperies, screens, storm windows and doors, awnings, shrubbery, plants, boilers, tanks, machinery, stoves, gas and electric ranges and ovens, refrigerators, wall cabinets, appliances, furnaces, generators, motors, elevators and elevator machinery, radiators, blinds, and all laundry, refrigerating, gas,, electric, ventilating, air-refrigerating, air-conditioning, incinerating, and sprinkling and other fire prevention and extinguishing equipment of whatsoever kind and nature, and any replacements, accessions, and additions thereto, proceeds thereof, and substitutions therefore.


"Gross Project Revenue" for any calendar year shall mean all cash revenue and cash income of any kind for such full or partial calendar year derived directly or indirectly from the Project and its operations, including rent; the net proceeds to the Lessee of the sale of any condominium and/or cooperative unit, if the Project includes a such; any taxes, insurance premiums, utilities, maintenance costs, or other expenses properly chargeable to or paid by Sublessees (as hereinafter defined) of the Project; proceeds from business interruption insurance, subsidy payments, governmental allowances, and awards for temporary use of the Project; and other forms of incentive payments or awards from any source whatsoever that are properly attributable to such full or partial calendar year; and amortized repayments by Sublessees to the Lessee for the cost of Sublessee improvements advanced by the Lessee and any interest thereon separately identified and accounted for; provided, however, that Gross Project Revenue shall not include Sublessee security deposits held in a separate account by the Lessee and any interest income thereon unless such amounts are forfeited by the Sublessee to the Lessee.


"Historic Preservation Elements" shall have the meaning provided in Section 11.20 hereof.


"Holder" shall mean a person who is in possession of a document of title or an instrument or an investment security drawn, issued, or endorsed to him or to his order or to bearer or in blank.


"Impositions" shall have the meaning provided in Section 4.01 hereof.


"Industrial Revenue Bond" shall have the meaning provided in Section 10.11 hereof.


"Institutional Lender" shall mean a savings bank, a commercial bank, or trust company (whether acting individually or in any fiduciary capacity), an insurance company, an educational institution, or a private employees' welfare, pension, or retirement fund having assets in excess of Five Hundred Million Dollars ($500,000,000) subject to the Employee Retirement Income Security Act ("ERISA”), 29 U.S.C. §1001, or a state, municipal, or similar public employees' welfare, pension, or retirement fund or system, governmental or quasi-governmental agencies, and savings and loan associations or building loan associations regularly having deposits in excess of Five Hundred Million Dollars $500,000,000); provided such Institutional Lender shall be doing business in the District of Columbia or be subject to the jurisdiction of the Comptroller of the Currency, the Federal Reserve Board, or the courts of the District of Columbia.


"Institutional Mortgage", subject to the provisions of Sections 10.09 and 10.10 hereof, shall mean a mortgage or deed of trust now or hereafter a lien on Lessee's interest in this Lease and the leasehold interest created hereby, which (i) is held by an Institutional Lender and (ii) is made as the principal security for a loan to Lessee.


"Interim Mortgage" shall mean the one or more Institutional Mortgages which (i) secure the construction, acquisition, redevelopment activities, and/or interim financing for the Premises from the Commencement Date until the date of closing of the Permanent Mortgage (hereinafter defined) which immediately follows the Interim Mortgage and (ii) is most senior in lien to any other Mortgage (hereinafter defined).


"Land" shall mean the parcel of land described in Exhibit A (titled "Legal Description of Parcel 121/19, Square 3663"), annexed hereto and made a part hereof, or the area of such parcel as may be reduced or diminished by any condemnation or other taking.


“Lessee” shall have the meaning provided in Section 41.09 hereof.


"Lessor" shall have the meaning provided in Section 41.08

hereof.


"Lease" shall mean this Lease Agreement and all amendments, modifications, extensions, and renewals thereof, or any new lease delivered pursuant to Section 10.13 hereof, and all amendments, modifications, extensions, and renewals thereof.


"Lease Year" shall mean each separate and consecutive period of twelve (12) full calendar months during the term hereof beginning on the Commencement Date.  If the Commencement Date is not the first day of a month, then the first Lease Year shall include the period from the Commencement Date to the first day of the month next following the Commencement Date, as well as the following twelve (12) full calendar months.  The last Lease Year shall end on the Expiration Date.  


"Management Agreement" shall have the meaning provided in Section 26.01(b) hereof.


"Material Revisions" shall have the meaning provided in Section 11.14 hereof.


"Milestone Date" shall mean the dates set forth in the right-hand column of Section 5.01(b) hereof.


"Mortgage", subject to the provisions of Sections 10.09 and 10.10 hereof, shall mean any mortgage or deed of trust hereafter a lien on Lessee's interest in this Lease and the leasehold interest created hereby that (i) is an Institutional Mortgage, as well as (ii) any other mortgage or deed of trust that is approved by Lessor, an, (iii) any mortgage or deed of trust that results from the sale following a foreclosure of any Mortgage described in clauses (i) or (ii) of this subsection or that is a purchase money mortgage or deed of trust taken back by Lessee in connection with a permitted assignment by Lessee of its leasehold estate hereunder made in accordance with the provisions of Article 10 hereof. 


"Net Cash Flow" for any calendar year means the difference between Gross Project Revenue and Operating Expenses (as hereinafter defined) for such calendar year.


“Operating Agreement" shall have the meaning provided in Section 26.01(b) hereof.

"Operating Expenses" shall mean the cash operating expenses of the Project for any calendar year, including, but not limited to, real estate taxes or payments which the Lessee can demonstrate to the reasonable satisfaction of the Lessor are in lieu of real estate taxes; Rent (as hereinafter defined); premiums for liability, property damage, business interruption, and other insurance policies with respect to the Project; the fee payable to any management company by the Lessee for managing the Project, which fee must be approved in writing by the Lessor if paid to the Lessee or a subsidiary or affiliate of the Lessee; salaries, wages, medical, surgical, and general welfare benefits (including group life insurance) and pension and profit sharing plan payments of employees of the Lessee engaged in the on-site operation and maintenance of the  Project; payroll taxes, workers compensation, uniforms, and dry cleaning for the employees referred to; annual debt service paid by the Lessee on the Permanent Mortgage (as hereinafter defined) and on any other loans secured by the Project and approved by the Lessor provided that the principal of the loans was expended on Completion of the Project or on operation of the Project; the cost of all charges for steam, heat, ventilation, air conditioning, and water (including sewer rent) furnished to the Project together with any utilities and taxes on any such utilities; the cost of all building and cleaning supplies; the cost of all charges for window cleaning and service contracts with independent contractors for the Project; legal and accounting expenses; taxes based upon gross receipts or any measure other than net income of the Lessee that are collected from a third party and remitted to a governmental authority; franchise taxes, provided the Lessee can demonstrate to the reasonable satisfaction of the Lessor that such taxes are in lieu of real estate taxes; any taxes, insurance premiums, utilities, maintenance costs, or other expenses properly chargeable to or paid by Sublessees of the Project to the extent included in Gross Project Revenue; and the annual amortization amount for leasing commissions capitalized over the initial term of the respective Subleases, provided such leasing commissions are reasonable and customary in amount and are paid by the Lessee to a licensed real estate broker or brokers, and have been approved by the Lessor if paid to the Lessee or a subsidiary or affiliate of the Lessee; advertising and pro- motional expenditures; contributions to reserves for replacement; Sublessee improvement costs; and capital expenditures if carried on the Lessee's books as an annual expense, or, if not, the portion of such costs or expenditures charged on its books for the then current year.  The term Operating Expenses shall not include: taxes measured by the Lessee's income (including, without limitation, unincorporated business income tax) or any payments to any partner of the Lessee during any calendar year on account of such partner's investment in the Project or the ownership thereof, whether such investment be in the form of debt or equity.

“Option To Purchase” shall mean a contract that permits but does not require the Lessee to buy the Land at the beginning of the fifty-first (51st) year that first begins thirty (30) days following the conclusion of the Congressional Notification Period as set out in PL 104-201, Section 1053 (d) authorizing the THE UNITED STATES ARMY to dispose of the site;
"Payments In Lieu of Taxes" shall have the meaning provided in Section 4.03(a) hereof.


"Permanent Mortgage" shall mean the Institutional Mortgage most senior in lien priority that secures from time to time the permanent, post-construction long-term financing for the Premises.


"Person" shall mean and include an individual, corporation, partnership, joint venture, estate, trust, unincorporated association, and any Federal, State, or Municipal government, bureau, department, or agency thereof, and any other entity.


“Phase” shall mean one of a sequence of distinct stages of development as approved by the District of Columbia systematically carried out until “Completion of the Project” (previously defined).


"Premises" shall lean the Land described in Exhibit A, the Buildings, and all easements, presently existing or hereafter created, appurlessee to the Land which are for the benefit of the Land or the Buildings, subject, however, to those matters set forth  in Exhibit B, "Title Exceptions", both Exhibits A and B being annexed hereto and made a part hereof.


"Project" shall mean all of the Buildings, related Equipment, and all other improvements and appurtenances of every kind and description now located or hereafter erected, constructed, or placed upon the Land by Lessee in accordance with Lessee's Proposal for the development of the Land submitted to Lessor in response to Lessor's Request for Proposals for the Land.


"Project Financing Instrument" shall mean any type of financing mechanism, including conventional mortgage financing, Industrial Revenue Bonds, equity syndication, and any such other mechanism that may be proposed and acceptable to Lessor.  (NOTE:  This Lease may be revised to recognize the exact type of financing proposed by the Lessee, in which event the Lease would be amended by adding specific definitions of the appropriate terms.  See Section 10.09.  NOTE:  This Lease will not be subordinated to any financing.) 

"Proposal" shall mean the submission for the development of the Premises submitted to the Lessor by the Lessee in response to the Request for Proposals for the Premises, including the program of uses and the business details that are part of that Proposal, dated as of ____________, 2001, executed by the Lessor and the Lessee.


"Qualified Accountants" shall have the meaning provided in

Section 3.04 hereof.


"Reappraisal" shall have the meaning provided in Section 3.06(c) hereof.


"Rebate for Small Business Set-Aside Plan and First Source Employment agreement Program" shall have the meaning provided in Section 3.03 hereof.


"Rent" shall have the meaning provided in Section 3.01(a) and 3.12

hereof.


"Repairs" shall have the meaning provided in Section 12.01

hereof.


"Requirement" or "Requirements" shall have the meaning provided in Section 14.01 hereof.


"Restoration" and "Restore" shall have the meaning provided in Section 8.01 hereof, and shall be distinct from the concept of rehabilitation.


"Security Deposit" shall have the meaning provided in Section 5.04 hereof.


“Small Business Set Asides” shall mean the Local, Small and Disadvantaged Business Enterprise Program (LSDBE), enacted under D.C. Law 12-268.  The Equal Opportunity for Local, Small and Disadvantaged Business Act of 1998.  Said act is intended to develop contract and procurement preference and set-aside opportunities for District-based businesses where District let contracts and procurements are involved.  The goal of the program is from thirty-five (35) to fifty (50) percent participation by LSDBE.


"Sublease" or "Subleases" shall have the meaning provided in Section 10.04 hereof.


"Substantially all of the Premises" shall have the meaning

provided in Section 9.01(b) hereof.


"Sublessees" shall have the meaning provided in Section 10.04(a) hereof.


“Term", "term of this Lease”, or "term hereof" shall have the meaning provided in Section 2.01 hereof.


"Total Project Cost" shall mean the actual total dollar cost, from and including preparation of the Lessee's Proposal and leasing of Parcel 121/19, square 3663 until the expiration of one year from the date of Completion of the Project, of developing, financing, constructing, furnishing, and renting up the Project during the period of construc​tion referred to in Section 5.01, including, without limitation: costs of or allowances for Lessee Sublessee improvement work in the office, residential, and commercial; leasing costs; indirect expenses such as interest; the costs of marketing and selling condominiums and/or cooperatives; interest payments and other payments to the Lessor; impositions; insurance premiums; utilities; financing fees and costs (other than interest or other consideration paid or given by Lessee for funds that become part of Lessee's Equity); legal and accounting fees; advertising and promotion costs; a general contractor's fee; development overhead consistent with industry averages for similar developments; architectural, design, engineering, and permit fees; costs specifically associated with Lessee's Small Business Set-Aside Plan and First Source Employment Agreement Program; and any other Operating Expenses and pre-opening operating expenses of Lessee with respect to the Project, subject to the following:



(i)  Total Project Cost shall be reduced by the amount of any Gross Project Revenue generated by the Project, or any part thereof, including rebates or discounts from suppliers, during the period of construction;



(ii)  The development overhead shall include all internal costs and expenses of Lessee  and its officers, directors, employees, divisions, subsidiaries, and affiliates; and



(iii)  Under no circumstances will any of the above be counted more than once in determining Total Project Cost.  Total Project cost shall be certified at Lessee's expense by a certified public accounting firm of recognized national standing acceptable to Lessee and Lessor, and, in addition, Lessor shall have the right to an independent audit of Total Project Cost as set forth in Section 3.04 below.


"Unavoidable Delay" shall mean a delay which materially, adversely delays Lessee's Completion of the Project beyond the Milestone Date in Section 5.01(b) and that in the opinion of the Lessor arises from unforeseeable causes beyond the control and without the fault or negligence of the Lessee, being:  acts of God (including unusually severe weather); acts of the public enemy; fires; floods; epidemics; quarantine restrictions; freight embargoes; acts of another contractor in the performance of a contract with the Lessor; inability to obtain government approvals or permits necessary for development, provided application for such approvals or permits has been properly made and diligently pursued by the Lessee; adverse site conditions, including soil, toxic materials, or structural conditions of existing buildings and facades not revealed as a result of timely, diligent, professional studies of the site; strikes or lockouts of five (5) days or more in duration against onsite contractors or subcontractors; unavailability of equipment or materials due to strikes or lockouts in circumstances where no alternative sources of supply are available at reasonable cost and at the time required by the Lessee's construction schedule; or delays of contractors, subcontractors, or suppliers arising from unforeseeable causes beyond the control and without the fault or negligence of either the Lessee or such contractors, subcontractors, or suppliers.  For such delays to be considered Unavoidable Delay, the Lessee must given the Lessor written notice of such delay as provided below within thirty (30) days after the Developer first learns of such delay or claims any benefit therefrom, whichever occurs sooner.  No Unavoidable Delay shall be deemed to exist unless (1) the Lessee has provided the Lessor with such notice, and the Lessor has approved in writing an extension based on the Unavoidable Delay, or (2) the arbitrator appointed pursuant to Article 36 has ruled that an event of Unavoidable Delay has occurred, in the event a dispute arises between the Lessor and the Lessee, and (3) unless the letters of credit provided as Deposits pursuant to Section 5.01 hereof are extended to a date which is at least thirty (30) days beyond the Milestone Date for Completion of the Project and which reflects the extension for Unavoidable Delay.


If an Unavoidable Delay occurs, the Lessee shall promptly notify the Lessor in writing of the occurrence of the Unavoidable Delay; identify the nature and cause of the Unavoidable Delay; and, submit a revised critical path method (CPM) demonstrating to the Lessor the effect of the Unavoidable Delay upon Completion of the Project.  All determinations of progress toward the Completion of the Project, or the lack thereof, shall be made in accordance with acceptable scheduling methods in the construction industry, such as the CPM.

ARTICLE 2.  PREMISES AND TERMS OF LEASE.


Section 2.01.  Lessor does hereby demise and lease to Lessee, and Lessee does hereby let, hire, and take the Land from Lessor in the "as is" condition existing on the Commencement Date,

TO HAVE AND TO HOLD unto Lessee, its successors and permitted assigns, for a term of years ("Term") commencing on the Commencement Date (hereinafter defined) and expiring on the date that is the end of the fiftieth (50th) year from the Commencement Date or on such earlier date upon which this Lease may be terminated as hereinafter provided ("Expiration Date"), 


Section 2.02.


(a)  The Lessee shall give the Lessor no less than thirty (30) days prior written notice of the Commencement Date (which date shall not be scheduled for a weekend or a holiday or the day before a weekend or a holiday).  If the Lessee does not give the required written notice at least thirty (30) days prior to the earlier of (i) ninety (90) days after execution of this Agreement or (ii)                 , then the Lessor, at its sole discretion, may set the Commencement Date.  The term "Commencement Date" is the date Lessee takes possession of the Premises, which date shall be that day on which the Congressional Notification period concludes as set out in PL 104-201, Section 1053 (d) authorizing the THE UNITED STATES ARMY Board to dispose of the defined property.  Submission of a completed Application for Rezoning by the Lessee shall coincide with the Commencement Date.   For any delay beyond such Commencement Date so set, the Lessee will pay to the Lessor on the calendar day following the Commencement Date, Ten Thousand Dollars ($10,000) for each calendar day after said Commencement set to, excluding the actual Commencement Date.


(b)  If the Lessee does not make these payments on the actual Commencement Date, or if the Lessee does not take possession of the Premises within thirty (30) days of the Commencement Date so set, then the Lessor may terminate this Agreement and may, at its sole discretion, begin negotiations with the second-place developer.


(c)  Upon Lessee's default, the Lessor, in addition to any other remedies specifically provided for in this Agreement, shall be entitled to (i) retain the Two Hundred and Fifty Thousand Dollar ($250,000) Security Deposit and any accrued interest thereon and (ii) draw upon the Deposits and any accrued interest thereon, all as agreed liquidated damages and not as a penalty.  In consideration of the payment by the Lessee of the above-referenced amounts, the Lessor waives any right to specifically enforce any obligation by the Lessee to proceed with the Project or this Lease.


Section 2.03.  If the Lessor is unable or unwilling to deliver the Premises to the Lessee on or before the Commencement Date, then the Lessor shall return all Deposits and any interest earned thereon to the Lessee.  The Lessee waives any right to specifically enforce any obligation by the Lessor to proceed with the Project or this Lease.


Section 2.04.  Reserved


Section 2.05.



(a)  The Lessee agrees to furnish and erect no fewer than two (2) signs on the Premises within fourteen (14) days after execution of this Agreement that announce the projected start of construction and the projected date of completion of construction of the Project, and that describe the mixed-use project.  The size, design, and location of the signs shall have the written approval of the Lessor prior to their erection.  The signs shall also indicate that the Project has been developed under the auspices of the THE UNITED STATES ARMY.



(b)  The Lessee agrees to furnish and erect a construction fence that complements the streetscape surrounding the site.  The fence should include, for example, arts displays and three-dimensional graphics.  The design of the fence must have the prior written approval of the Lessor.

ARTICLE 3. RENT.


Section 3.01.  

(a) Lessee shall pay to Lessor, without notice or demand, for the period beginning the date of possession of the site as prescribed herein fixed payments of net minimum annual rent in the initial amount of ___________ Dollars ($        ) per annum ("Rent") payable in advance on a quarterly basis and pro rated as required;

(b) (b) Lessee shall pay to Lessor, without notice or demand for the period beginning the date of issuance of a permit by the District of Columbia for excavation through the twenty-fourth month following fixed payments of net minimum annual rent in the initial amount of ___________ Dollars ($        ) per annum ("Rent") payable in advance on a quarterly basis and pro rated as required;

(c)  Lessee shall pay to Lessor, without notice or demand, fixed payments of net minimum annual rent in the initial amount of ___________ Dollars ($        ) per annum ("Rent") for each Lease Year beginning the twenty-fifth month after the date of issuance of an excavation permit by the District of Columbia for the term hereof, subject to the provisions of Section 3.03 hereof. Annual rents will be paid in advance on a quarterly basis from the lease commencement date on or before the first day of each calendar month in each Lease Year during the term hereof and will be net to THE GARRISON COMMANDER.  If the Commencement Date is other than the first day of a quarter, Rent for such quarter shall be prorated on a per diem basis, paid in advance on the Commencement Date, and deemed payable in addition to the Rent due for the remainder of the first Lease Year.  The Rent due for the last quarter in the term of this Lease shall also be prorated on a per diem basis, if the Expiration Date shall be on other than the last day of a calendar quarter.  If any Lease Year consists of more or less than three hundred and sixty-five (365) days, the Rent due in such Lease Year shall be increased or reduced, as the case may be, by a fraction multiplied by the amount of Rent.  The numerator of the fraction shall be the number of days in the Lease Year.  The denominator of the fraction shall be three hundred and sixty-five (365).  The obligation to pay Rent shall be senior in right to the obligation to pay any Operating Expenses or first debt service or Impositions or any other payment.


(d)  Lessee shall submit to Lessor a list of all Sublessees subject to Subleases for occupancy of the Premises within ten (10) days of the first day of each Lease Year, for each Lease Year following Completion of a Building, for the purpose of having a record of rents to be collected in the Event of a Default by Lessee which would allow Lessor to collect rents directly from Sublessees.


Section 3.02.  (NOTE:  This section shall set forth a formula for participation by Lessor ("Additional Rent").

Section 3.03.


(a)  In the event the Lessee obtains additional financing  secured by a Mortgage or refinances the Project or the principal balance of any note secured by any Mortgage, then the Lessor shall receive thirty percent (30%) of the excess of the proceeds of the additional financing and thirty percent (30%) of the proceeds of the refinancing in excess of the amount of such proceeds used to pay off or curtail the outstanding principal balance of any note secured by any Mortgage or used to pay for Operating Expenses that have not been paid out of Gross Project Revenues or for capital improvements to the Project.


(b)  In the event the Lessee sells, assigns, or otherwise transfers its interest in the Project, or any portion of the Project prior to termination or expiration of this Lease, the Lessor shall receive at settlement, or upon payment to the Lessee of any proceeds whichever is earlier, thirty percent (30%) of the amount of the compensation for the sale, assignment, or transfer remaining after deduction of the outstanding principal balance of any note secured by any Mortgage plus an amount equal to Equity multiplied by 1.15.  If the sale, assignment, or transfer is of a portion of the Project, then the amounts to be deducted from the compensation for the outstanding principal balance of any note secured by any other Mortgage and for Equity shall be prorated.


(c)  From the Commencement Date until termination or expiration of this Lease, the Lessee shall furnish to the Lessor, within sixty (60) days after the end of each calendar year and termination or expiration of this Lease, detailed financial statements including a balance sheet and annual operating statement for the Project prepare on the cash basis of accounting, audited by a nationally recognized firm of certified public accountants, approved by the Lessor, who shall issue an appropriate opinion on such financial statements giving due regard to the basis on which they were prepared.  Such financial statements shall have a format level of detail approved by the Lessor and shall set forth in an itemized breakdown all income and expenditures of the Project by source, shall clearly indicate Gross Project Revenue, Operating Expenses, and Net Cash Flow for such calendar year, and shall show the Lessee's percentage return on Equity in the Project during such calendar year.  The Lessee shall keep complete and accurate books and records of its operation of the Project and shall permit the Lessor or its agents to inspect the Project and examine such books and records at reasonable time intervals.


Section 3.04.  Subject to terms and conditions hereinafter set forth, Lessor or its successors shall have the right from time to time only by Lessor's Qualified Accountants to audit and examine all of Lessee's books and records from which the calculation of Rent in Section 3.01 may be tested or determined, and Lessee shall make all such books and records readily available for such purpose.  Prior to Lessor's exercise of its right to audit and examine Lessee's books and records, Lessor shall send to Lessee and Lessee's Qualified Accountants a written request providing at least five (5) working days for Lessee to give Lessor access to such books and records.  The Lessee shall make its books and records available to the Qualified Accountants and shall provide any other information reasonably requested for such audit.  As used herein, "Qualified Accountants" shall mean, for Lessor, any accountant employed by Lessor, or the United States General Accounting Office, and for Lessor and Lessee, any reputable and duly licensed independent certified public accountant or certified public accounting firm that is recognized as being qualified to render public accounting services for business operations substantially comparable to those being conducted on and from the Premises.  Lessor shall have the right to approve the Qualified Accountants employed by Lessee, such approval not to be unreasonably withheld or delayed.  Such audit shall be at the expense of the Lessor, except that, in the case of a question concerning the amount of payments by the Lessee, if the audit discloses that any payments required to be made by the Lessee should have been at least five percent (5%) more than the amount calculated by the Lessee, then the audit shall be at the Lessee's expense.  The Lessee shall promptly pay to the Lessor any additional amount so determined to be due to the Lessor as a result of such audit plus interest at the rate of fifteen percent (15%) from the date such amount should have been paid to the Lessor.


Section 3.05.  In the event of a dispute between Lessor and Lessee in connection with the calculations of Rent or Rent, such dispute shall be settled by the parties by arbitration in accordance with Article 36 hereof, unless the dispute can be amicably resolved within thirty (30) days.

Section 3.06.

(THIS SECTION CAN BE AMMENDED OR DELETED AFTER DISCUSSION WITH THE CORPS OF ENGINEERS TEAM ASSIGNED TO THE PROJECT)

(a) The Land shall be reappraised a minimum of four (4) times during the Term as follows to determine the periodic base rent:

(1)  At the end of the ten (10th), twentieth (20th), thirtieth (30th), and fortieth (40th) Lease Years, but any of these may be eliminated if a Reappraisal pursuant to Section 3.06(a)(2), (3), or (4) had been performed within one (1) year prior to the Reappraisal required in this Subsection (1).

(b) The Land shall be reappraised at any time during the initial approval process, the original term and all extensions thereof, where there is any increase in Floor Area Ratio (FAR) above the 1.09 base rate established in the approved appraisal; leases and sublets; vacation of leases and subleases; changes in management contracts of franchise/ flagship operations; asset sales/ exchanges/ transfers; refinancing; receivership, bankruptcy and reorganizations; and other opportunities in which THE GARRISON COMMANDER may participate in income from the project.  

(c)  Base rent for all ten year periods shall reflect an automatic one (1) percent per annum increase in rent for the second through the ninth years of each of said ten year period.
(d)  Income to benefit THE GARRISON COMMANDER from percentages of gross receipts will be in addition to all other potential income sources …….. (To Be Determined)

(e)  In the event that the Land is reappraised pursuant to Section 3.06(a) hereof, Lessee and Lessor shall each select one appraiser to reappraise the Land.  The reappraised value of the Land shall be the average of the two valuations of such appraisers; provided, however, that if the two valuations of such appraisers vary and one valuation is at least one hundred and ten percent (110%) of the other, the two appraisers shall select a third appraiser and furnish the third appraiser with a copy of their respective appraisal reports.  The third appraiser shall reappraise the Land, and the reappraised value of the Land shall be the average of the three reappraisals.  The appraisers shall be persons with at least ten (10) years experience in the appraisal of like properties in the District of Columbia; shall hold the MAI designation of the American Institute of Appraisers or the equivalent; and shall not be affiliated with either party to this Lease Agreement.  Each party to this Lease shall pay the costs and expenses of its own appraiser and shall share evenly the costs and expenses of the third appraiser, if one be appointed.  In making any valuation under this Section 3.06, each appraiser shall determine the fair market value of the Land, as if vacant and unimproved, free and clear of this Lease and all Subleases, and such appraiser shall assume that the then-use of the Buildings on the Land is the highest and best use permitted under then current building codes, zoning laws, and regulations, and other restrictions, laws, and regulations then affecting the Land.  The Land shall be reappraised as of (1) the date of the event triggering a reappraisal required by Subsections (a)(2), (a)(3), and (a)(4) hereof, or (2) the end of a Lease Year after which a scheduled reappraisal is required by Subsection (a)(1) hereof, as the case may be.

(f)  The average of the two or three reappraisals (as the case may be, as provided in Section 3.06(b)) shall be hereinafter referred to as the "Reappraisal".

(g)  Upon each Reappraisal, the Rent and Additional Rent provided in Sections 3.02 and 3.03 shall be redetermined as follows:


(NOTE:  This section shall set forth the formula for use of the reappraisal information and calculation of a new Rent and participation based on Lessee's participation formula.)

Section 3.07.  The provisions of this Article 3 shall not be construed as conferring upon Lessee the right to create any trust, mortgage, or other encumbrance affecting the Premises that is not otherwise expressly permitted under Article 10 hereof.

Section 3.08.  Lessor shall in no way be deemed to be a partner or associate of Lessee, nor shall Lessor be liable for any debts incurred by Lessee.  Nothing contained in this Lease shall be construed to confer upon Lessor any interest in Lessee's business.  The relationship of the parties is and shall at all times remain that of Lessor and Lessee. 

Section 3.09.  All Rent shall be due and payable by Lessee's good check in lawful 

money of the United States of America and shall be paid at the office of Lessor as set forth above or at such other place as Lessor may direct by notice to Lessee.

Section 3.10.  Except as may be otherwise expressly provided in this Lease, all Rent payable by Lessee shall be absolutely net to Lessor without any abatement, deduction, counterclaim, set-off, or offset whatsoever, so that this Lease shall yield, net to Lessor when due hereunder, the Rent during the term of this Lease and that all costs, expenses, and charges of every kind and nature relating to the Premises shall be paid by Lessee.

Section 3.11.  Lessee shall also pay all Impositions and utility expenses in accordance with Article 4 hereof.

Section 3.12.  All of the amounts payable by Lessee pursuant to this Lease, including without limitation Rent described in Section 3.01, the Additional Rent described in Section 3.02, any payment required in Section 3.03, Impositions, and any other sums, costs, expenses, or deposits that Lessee in any of the provisions of this Lease assumes or agrees to pay and/or deposit (all of the foregoing being herein collectively referred to as "Rent"), shall constitute Rent under this Lease, and, in the event of Lessee's failure to pay Rent, Lessor (in addition to all other rights and remedies) shall have all of the rights and remedies provided for herein or by law in the case of nonpayment of rent.

Section 3.13.  Lessee shall reimburse Lessor upon demand for all reasonable costs and expenses, including, without limitation, reasonable attorneys' fees and disbursements, paid or incurred by Lessor in curing any default or arising out of any indemnity and "hold harmless" agreement given or made herein by Lessee to Lessor or in enforcing this Lease Agreement or any provision of this Lease Agreement.

ARTICLE 4. IMPOSITIONS.


Section 4.0l.  Lessee covenants and agrees to pay, as hereinafter provided, all of the following items relating to the Premises or the Project or Lessee's use, occupancy, or development thereof (collectively "Impositions"):


(a)  real property taxes and assessments on both land and

improvements,


(b)  personal property taxes,


(c)  sales and use taxes,


(d)  occupancy taxes,


(e)  water, water meter, and sewer rents, rates, and charges,


(f)  excises,


(g)  levies,


(h)  license and permit fees,


(i)  Payments in Lieu of Taxes,

(j) vault rent payments,


(k)  fines, penalties, and other similar or like governmental charges applicable to the foregoing and any interest or costs with respect thereto, and


(l) any and all other governmental levies, fees, rents, assessments, or taxes and charges, general and special, ordinary and extraordinary, foreseen and unforeseen, of any kind and nature whatsoever, and any interest or costs with respect thereto, that at any time prior to or during the term of this Lease (subject to apportionment pursuant to Section 4.04 hereof) are:

(1)  assessed, levied, confirmed, imposed upon, or would arise or become due and payable out of or in respect of, or would be charged with respect to, the Premises, or any document to which Lessee is a party creating or transferring an interest or estate of Lessee in the Premises, the use and occupancy thereof by Lessee, or this transaction, and

(2)  encumbrances or liens suffered or created by Lessee on (A) the Premises, or (B) the sidewalks, streets, or public spaces in front, adjoining the Premises, or upon the site, or (C) the Premises in respect of any vault, passageway, or space in, over, or under such sidewalk or street, or (D) any other appurtenances of the Premises, or (E) any personal property, Equipment, or other facility used in the operation thereof.

Each such Imposition, or installment thereof, during the term of this Lease shall be paid not later than the later of ten (10) days prior to the due date thereof or ten (10) days prior to the date on which any fine, penalty, interest, or cost may be added thereto or imposed by law for the nonpayment thereof, whichever is earlier, provided, however, that if, by law, any Imposition (including an improvement assessment) may at the option of the taxpayer be paid in installments (whether or not interest shall accrue on the unpaid balance of such Imposition), Lessee may exercise the option to pay the same in such installments and shall be responsible for the payment of such installments only, provided that all such installment payments are made by Lessee prior to the Expiration Date.  Said obligation of Lessee to pay all such installment payments prior to the Expiration Date shall survive any expiration or termination of this Lease.


Section 4.02.  Lessee, upon request of Lessor, shall furnish to Lessor, within thirty (30) days after the date when an Imposition is due and payable under this Lease, official receipts of the appropriate taxing authority, or other evidence reasonably satisfactory to Lessor, evidencing the payment thereof.


Section 4.03.


(a)  "Payments In Lieu of Taxes" shall mean the real property taxes and assessments that would be assessed and levied against any portion of the Premises or any estate or interest therein pursuant to the applicable provisions of the laws of the District of Columbia, as amended, if any portion of the Premises or any estate or interest therein or the owner thereof were not exempt therefrom, and shall include the payments to the District of Columbia made pursuant to Section 10(b) of Public Law 92-578 (40 U.S.C. §879(b)).


(b)  Nothing contained in this Lease shall require Lessee to pay municipal, state, or federal income, inheritance, estate, succession transfer, or gift taxes of Lessor, or any corporate franchise tax imposed upon Lessor, or any capital levy, excess profits, or revenue tax of Lessor; provided, however, that if at any time during the term of this Lease, under the laws of the United States or District of Columbia or any political subdivision thereof, a tax or excise is levied or assessed against Lessor on the Rent, in whole or in part, as a substitution in whole or in part for taxes assessed or imposed by said United States or District of Columbia government or any political subdivision thereof on land and buildings, then, to the extent so substituted, the same shall be deemed to be an Imposition, and Lessee covenants to pay and discharge such tax or excise in accordance with the provisions of Section 4.01 in respect of the payment of Impositions to the extent that such Impositions would be payable if the Premises were the only property of Lessor subject to such Impositions.


Section 4.04.  The Impositions for the calendar year or tax year, as the case may be, in which the Commencement Date occurs, as well as for the applicable year in which the Expiration Date occurs, shall be apportioned so that the Lessee shall pay only those portions thereof that correspond to the portions of said years as are within the term of this Lease.  Such apportionment shall be computed with all reasonable diligence after, and as of, the Commencement Date and Expiration Date, respectively, of the term hereof.  The Lessee will pay to the Lessor, or the Lessor will pay to the Lessee, immediately upon the conclusion of such apportionment, such net balance as may thereby be determined as owing one from the other as the case may be; provided, however, that any Impositions (including improvement assessments) payable in installments that are required to be paid in full by Lessee prior to the Expiration Date pursuant to Section 4.01 hereof shall not be adjusted as of the Expiration Date but shall be paid by Lessee in full prior to the Expiration Date as provided in Section 4.01 hereof.


Section 4.05.  Lessee, or the Holder of the Project Financing Instrument most senior in lien priority, if it shall be acting as attorney-in-fact for Lessee, shall have the exclusive right as between Lessor and Lessee, at Lessee's or such Holder's own expense, to contest the amount or validity, in whole or in part, of any Impositions by appropriate proceedings Diligently conducted in good faith, in which event, notwithstanding the provisions of Section 4.01 hereof, payment of such Imposition may be postponed if, and only as long as:


(a)  Neither the Premises nor any part thereof would by reason of such postponement or deferment be, in the reasonable judgment of Lessor, in danger of being forfeited or lost; and


(b)
The amount so contested or unpaid exceeds the lesser of Fifty Thousand Dollars ($50,000) or the amount, if any, that the Holder of the Project Financing Instrument most senior in lien priority has agreed must be exceeded as a condition of such Holder's right to require Lessee to post a bond or other security to assure such Holder of payment of the contested amount, and the Lessee or the Holder of the Project Financing Instrument most senior in lien priority, as the case may be, shall have deposited with Depositary a bond naming Lessor as obligee in a form and issued by a bonding company reasonably acceptable to Lessor, or other security reasonably acceptable to Lessor, in the amount so contested and unpaid, together with all interest and penalties in connection therewith and all charges that may or might be assessed against or become a charge upon the Premises or any part thereof in such proceedings.  Upon the termination of such proceedings, it shall be the obligation of Lessee to pay the amount of such Imposition or part thereof in such proceedings.  Upon the termination of such proceedings, the payment of which may have been deferred during the prosecution of such proceedings, together with any costs, fees (including attorneys' fees and disbursements), interest, penalties, or other liabilities in connection therewith, and upon such payment, Depositary shall return, without interest, any security deposited with it with respect to such Imposition as aforesaid, provided, however, that Depositary, if requested by Lessee or the Holder of the Project Financing Instrument most senior in lien priority, as the case may be, shall disburse any moneys on deposit with it directly to the imposing authority to whom such Imposition is payable.  If at any time during the continuance of such proceedings Lessor in its reasonable judgment shall deem the security deposited as aforesaid insufficient, Lessee, or the Holder of the Project Financing Instrument most senior in lien priority, as the case may be, upon demand, shall cause such security to be increased by an additional amount or make an additional deposit of other acceptable security as Lessor reasonably may request, and upon failure of Lessee or the Holder of the Project Financing Instrument most senior in lien priority, as the case may be, to do so, the security theretofore deposited may be applied by Lessor to the payment, removal, and discharge of such Imposition, and the interest and penalties in connection therewith and any costs, fees (including reasonable attorneys' fees), or other liability accruing in any such proceedings, and the balance, if any, shall be returned to Lessee or the Holder of the Project Financing Instrument most senior in lien priority, as the case may be, or the deficiency, if any, shall be paid by Lessee or the Holder of the Project Financing Instrument most senior in lien priority, as the case may be, to Lessor on demand if Lessor shall have advanced such deficiency, otherwise on demand to the imposing authority to whom such deficiency is due.  Nothing contained in this Section 4.05 or elsewhere in this Lease shall be deemed to limit Lessee's obligation to make the Deposits for Impositions provided for in Article 5 hereof.  Notwithstanding the foregoing, if the security deposited by Lessee pursuant to this Section 4.05(b) is in the form of cash, then Lessor agrees that Lessee may request that such cash security be held by the Depositary in an interest-bearing account, in which case interest earned shall be deemed part of the security and shall be paid to Lessee at such time as Lessee is entitled to receive the balance of any such security hereunder.  The Fifty Thousand Dollar ($50,000) limitation provided for above in this Subsection (b) shall be adjusted annually by the percentage increase, if any, in the Consumer Price Index.


Section 4.06.  Lessee, or the Holder of the Project Financing Instrument most senior in lien priority, if it shall be acting as attorney-in-fact for Lessee, shall have the exclusive right as between Lessor and Lessee, at Lessee's or such Holder's own expense, to seek a reduction in the assessed valuation of the Premises for real property tax purposes or for any other purpose and to prosecute any action or proceeding in connection therewith.


Section 4.07.  Lessor shall not be required to join in any proceedings referred to in Section 4.05 or 4.06 hereof unless the provisions of any law, rule, or regulation at the time in effect shall require that such proceedings be brought by and/or in the name of Lessor, in which event Lessor shall join and cooperate to the extent necessary in such proceedings or permit the same to be brought in its name but shall not be responsible for the preparation of any documents or other materials required to be filed in connection with such proceedings, provided, however, that any document or material filed in the name of the Lessor shall be approved by the Lessor in advance of filing.  Lessor shall not ultimately be subject to any liability for the payment of any costs or expenses in connection with any such proceedings, and Lessee shall indemnify Lessor against and hold Lessor harmless from the same.

Section 4.08.  Any certificate, advice, or bill of the appropriate official designated by law to make or issue the same or to receive payment of any Imposition, of nonpayment of such Imposition, shall be prima facie evidence that such Imposition is due and unpaid at the time of the making or issuance of such certificate, advice, or bill, at the time or date stated therein.

Section 4.09.  Lessee agrees to pay on a timely basis, prior to the imposition of any interest, penalties, or late charges thereon, all charges and fees for all utility services provided to or for the benefit of the Premises during the term hereof, including gas, steam, electricity, telephone, water, sewer, cable, and data transmission and all other utilities.  Notwithstanding the foregoing, Lessee may contest the amount or validity, in whole or in part, of any of the foregoing charges for utility services, by appropriate proceedings Diligently conducted in good faith, provided that such contest or proceedings shall not (a) subject the Lessor to any civil or criminal liability or penalty, (b) result in the Premises being subjected to a lien for nonpayment of any such charges, (c) result in the discontinuance of any such utility services to the Premises, or (d) otherwise obligate Lessor for the payment of any such utility services.

Section 4.10.  Lessor and Lessee shall cooperate with each other in good faith to attempt to cause the appropriate taxing authority to treat the Premises as a separate tax lot for purposes of real estate taxation and assessment.  If the Premises are not treated as a separate tax lot but instead are taxed and assessed as part of a larger tax lot comprised of the Premises and adjoining properties owned by Lessor, if any, then Lessor and Lessee shall attempt, in good faith, to negotiate an equitable allocation to the Premises of the real estate taxes and assessments and any other Impositions included within said such larger tax lot, thereby establishing the portion thereof that Lessee is required to pay under this Lease.  If, prior to the ninetieth (90th) day before the due date of the Impositions, the parties hereto are unable to reach an agreement establishing such equitable allocation, then such dispute shall be resolved by arbitration in accordance with the provisions of Article 36 hereof.  Upon establishment of such equitable allocation, the parties hereto shall execute a supplement to this Lease that evidences and sets forth such allocation in writing.  (NOTE:  To the extent possible, and if applicable, Lessor shall work with Lessee to determine appropriate allocation prior to execution of this Lease.)

ARTICLE 5.  DEPOSITS
Section 5.01. This section can be amended or deleted after discussion with and concurrence by  the Corps of Engineers team supporting the negotiations)


(a)(1)  Prior to the Commencement Date, the Lessee shall have paid to Lessor deposits in the amount of (A) One Hundred Thousand Dollars ($100,000) posted as an electronic funds transfer (EFT) at the time the Lessee submitted its Proposal to Lessor and (B) Three Hundred Thousand Dollars ($300,000) posted as an electronic funds transfer (EFT) within seven (7) calendar days after notice that Lessee was selected by Lessor as Developer/Lessee.  Simultaneously with execution of this Lease Agreement, Lessee shall post as an electronic funds transfer and letter of credit, the terms of which have been approved by the Lessor as described below an additional deposit in the amount of Four Hundred Thousand Dollars ($400,000).  Upon execution of this lease agreement, Lessee shall post as an electronic funds transfer (EFT) Two Hundred Thousand Dollars ($200,000) by letters of credit, the terms of which have been previously approved by the Lessor as described below and shall additionally post Two Hundred Thousand Dollars ($200,000) as an electronic funds transfer (EFT).  Said letters of credit shall be four in denominations of Fifty Thousand ($50,000) each, totaling Two Hundred Thousand Dollars and composed of four (4) documents.  The sum total of all deposits is $800,000 and are either in cash or letters of credit.  All of the aforesaid payments together with accrued interest thereon, if any, shall be individually referred to herein as a "Deposit" and collectively referred to as "Deposits".



(2)  All Deposits made in the form of letters of credit shall be unconditional and irrevocable; shall be in a form approved by the Lessor; and shall be issued by one of the ten largest Federally-insured financial institutions in the United States (with presentment through a local correspondent).  The term of the letter(s) of credit shall be six (6) years, or, if issued annually, a new letter of credit with the same conditions or an endorsement renewing the previous letter of credit must be substituted two (2) weeks prior to expiration of the existing letter of credit.  In the event the Lessee fails to provide a substitute letter of credit or endorsement when due, the Lessor may draw up the letter of credit.  The right to draw upon the letter of credit aforesaid shall be in addition to any other rights the Lessor has to the proceeds. The Lessor shall keep any proceeds drawn under any letter of credit for failure to provide a substitute letter of credit or endorsement as a Deposit, ​provided however, that upon receipt of a substitute letter of credit that is satisfactory to the Lessor, the Lessor shall return promptly such proceeds, with any interest earned thereon, to the Lessee.


(b)  The Deposits shall be used to ensure Completion of the Project according to the following schedule.  The Lessor shall return the portion of the Deposits set forth below, together with interest earned thereon, if any (and the Lessor may determine whether to return cash or one or more letters of credit, if the Lessor is holding both), as the following milestones in the construction schedule (the "Construction Milestones") are met by the specified date for each (the "Milestone Date"), subject to granted extensions for Unavoidable Delay:  

Deposit 


Construction


Milestone

Returned

 
Milestones


   Date
$100,000

Commence excavation
Within three hundred and thirty




of the Land


(330) calendar days after








receipt of  required 








_________,and _________

$75,000

Complete the restoration
at the end of the 12th month following 




and reconstruction of any
issuance of excavation permit




Historic Preservation




Components

$75,000

Successful implementation
at end of 24th month following





of District of Columbia’s
issuance of excavation permit




Small Business Set Aside

$75,000

Successful implementation
at end of 24th month following





of local  


issuance of excavation permit




First Source Employment




Program

$200,000

Complete construction
Within two years of the issuance




INSERT CONDITION HERE

of excavation permit


(c)  (1)  The Lessee's right to the return of a Deposit shall arise with the completion or satisfaction, on or before the Milestone Date, of the corresponding Construction Milestone.  The Lessee shall give the Lessor at least three (3) days written notice that it expects to satisfy or complete a specified Construction Milestone on or before the applicable Milestone Date and shall certify to the Lessor in writing that the specific Construction Milestone has been completed on or before the date specified above.  The Lessor, upon its confirmation that the Construction Milestone has been completed in a timely manner, shall return promptly the corresponding Deposit to the Lessee.



(2)  For purposes of Section 5.01(c)(1) above:  (i) the terms "satisfaction" or “completion" shall mean performance or achievement of the specific Construction Milestone in all material and substantial particulars but for technical deficiencies approved by the Lessor; and (ii) the phrase "in a timely manner" means that the Lessee has satisfied or completed the specific Construction Milestone by the Milestone Date specified in Section 5.01(b), except for granted extensions for Unavoidable Delay, and then in the case of granted extensions for Unavoidable Delay, not later than the Milestone Date extended by the number of days of the granted extensions for Unavoidable Delay, acknowledged and approved by the Lessor or otherwise determined by arbitration pursuant to Section 36 hereof.



(3)  If the Lessee has not satisfied or completed a Construction Milestone by the Milestone Date, and if the Lessor has not agreed to any extension thereof, then the Lessor shall have the right to draw upon and retain the corresponding Deposit as its remedy for the Lessee's failure to satisfy or complete such Construction Milestone by the respective Milestone Date; provided, however, that if the Lessee satisfies or completes the final Construction Milestone by the final Milestone Date, after having failed to achieve one or more of the preceding Construction Milestones, the Lessor shall return to the Lessee the Deposits that would have been refunded had the Lessee satisfied or completed the earlier Construction Milestone by the applicable Milestone Dates.



(4)  If the Lessor disputes the Lessee's certification that (A) the Lessee has satisfied or completed the specified Construction Milestone; (B) the Lessee has satisfied or completed the specified Construction Milestone on or before the applicable Milestone Date; or (C) Unavoidable Delay has occurred, then the dispute shall be resolved by arbitration as provided in Section 36 hereof.  In no event shall a dispute be used by either party to delay Construction of the Project, but rather each party agrees to continue its respective obligations with respect to Construction of the Project during the pendency thereof.


Section 5.02.  In order to insure the payment of all Impositions, Lessee agrees that on demand made by Lessor at any time after the occurrence of an Event of Default consisting wholly or partially of Lessee's failure to pay Impositions as required by Article 4 hereof, Lessee shall deposit with Lessor on the first day of each and every calendar month during the remaining term hereof one-twelfth (1/12) of all Impositions then in effect on account of the following year as reasonably estimated by Lessor.  Lessee shall deposit, prior to the date that is thirty (30) days prior to the due date of any Imposition, such additional amounts as may be necessary to provide Lessor with sufficient funds in such deposit account to pay each such charge at least thirty (30) days in advance of the due date thereof.  All amounts held in such deposit account shall be "Deposits for Impositions".  Lessor shall hold the money so deposited in a special account for the purpose of paying the charges for which such amounts have been deposited as they become due, and Lessor shall apply the aforesaid deposits for such purpose not later than the last day on which any such charges may be paid without penalty or interest.  If at any time the amount of any Imposition is increased or if Lessor receives information that such Imposition will be increased, and if the monthly deposits then being made by Lessee for this purpose (if continued) would not make up a fund sufficient to pay such Imposition thirty (30) days prior to the due date, said monthly deposits shall thereupon be increased and Lessee shall deposit with Lessor, within ten (10) days after demand, sufficient moneys so that the moneys then on hand for payment of said Imposition plus the increased one twelfth (1/12) payments and such additional sums demanded shall be sufficient so that Lessor shall have received from Lessee adequate amounts to pay such Imposition at least thirty (30) days before such Imposition becomes due and payable.  For the purpose of determining whether Lessor has on hand sufficient moneys to pay any particular Imposition at least thirty (30) days prior to the due date therefore, deposits for each category of Imposition shall be treated separately, it being intended that Lessor shall not be obligated to use moneys deposited for the payment of an item not yet due and payable to the payment of an item that is due and payable.  Notwithstanding the foregoing, it is understood and agreed that deposits provided for hereunder may be held by Lessor in a single depository.  If this Lease shall be terminated by reason of any Event of Default, all deposits then held by Lessor shall be applied by Lessor on account of any and all sums due under this Lease, and Lessee shall forthwith pay the resulting deficiency.  All interest, if any, paid on moneys deposited as Deposits for Impositions shall be applied by the Lessor against amounts thereafter becoming due and payable by Lessee pursuant to the foregoing provisions.  Notwithstanding the foregoing, Lessee's obligation to make deposits under this Section 5.02 shall cease if Lessee faithfully pays such deposits as required hereunder for a period of two (2) full Lease Years following the date on which such obligation arises; provided that such obligation may be reimposed upon Lessee by Lessor if thereafter an Event of Default occurs consisting wholly or partially of Lessee's failure to pay Impositions as required by Article 4 hereof.  Lessor's right hereunder to require Deposits for Impositions may not be exercised if the Lessee is actually escrowing with an Institutional Lender, or other Holder of a Project Financing Instrument approved by Lessor, the specific Impositions that Lessor seeks to have deposited.


Section 5.03.  If Lessor ceases to have any interest in the Premises, or in the event of a sale or transfer of the Premises by Lessor, Lessor shall have the right to transfer to the Person who owns or acquires the Premises and is the transferee of this Lease the Deposits for Impositions made pursuant to Section 5.02 hereof, subject, however, to the provisions thereof.  Upon such transfer of the Deposits for Impositions and notice thereof to Lessee, the transferor Lessor shall be deemed to be released from all liability with respect thereto and Lessee agrees to look to the transferee Lessor solely with respect thereto, and the provisions hereof shall apply to each successive transfer of the said Deposits for Impositions.


Section 5.04.


(a)
Simultaneously with execution of this Lease Agreement, to further secure the performance of the Lessee's obligations under this Lease Agreement, the Lessee shall deposit with the Lessor the sum of Four Hundred Thousand Dollars ($400,000) (hereinafter called the "Security Deposit"), in the form of an electronic funds transfer (EFT) in the amount of Two Hundred Thousand Dollars ($200,000) and four letters of credit in equal amounts that total Two Hundred Thousand Dollars ($200,000).  The Security Deposit is in addition to, and is not part of the Deposits.


(b)  The Lessor shall invest the Security Deposit in interest-bearing accounts, or in direct obligations of the United States, with interest to accrue to the benefit of and to be paid to the Lessee; provided, however, that in the event the Lessor retains the Security Deposit as set forth in Section 2.02 herein, the accrued interest on the Security Deposit shall be paid to the Lessor.


(c)  In case of termination of this Lease by reason of any Event of Default prior to Completion of the Project, Lessor shall be entitled, in addition to all other remedies Lessor may have, to keep the Security Deposit and any accrued interest thereon.


(d)  In the event that Lessee is not in Default of the completion of Phase One of the Project two years from the issuance of the permit to excavate, then the Lessor shall return the Security Deposit, with accrued interest thereon, to the Lessee.

ARTICLE 6.  LATE CHARGES.


(a)  Any unpaid and overdue Rent, or any portion thereof, shall bear interest commencing on the first date Rent is overdue and continuing until paid at the rate of six percent (6%) per annum over the rate in effect for six (6)-month U.S. Treasury Bills on the due date and computed on a thirty (30)-day month, and said unpaid late charges shall be payable by Lessee upon notice and demand fifteen (15) days after notice thereof from Lessor to Lessee.


(b)  In the event that any payment of Rent, or any portion thereof, shall become overdue for fifteen (15) days, an additional late charge of Five percent (5%) on the sums so overdue shall become immediately due and payable to Lessor as liquidated damages solely for Lessee's failure to make prompt payment, and said unpaid late charges shall be payable by Lessee without notice or demand.


(c)  In the event of nonpayment of any late charges, or interest on any overdue Rent, Lessor, in addition to all other rights and remedies, shall have all the rights and remedies provided for herein and by law in the case of nonpayment of rent.  No failure by Lessor to insist upon the strict performance by Lessee of Lessee's obligations to pay interest or late charges shall constitute a waiver by Lessor of its rights to enforce the provisions of this Article in any instance thereafter occurring.  The provisions of this Article 6 shall not be construed in any way to create grace periods or to impair or waive Lessor's remedies for Default provided for in this Lease.

ARTICLE 7.  INSURANCE.


Section 7.01.  


(a)  From the Commencement Date to the Expiration Date, except when Lessee is required to provide insurance pursuant to Article 11 hereof, Lessee at its sole cost and expense shall:



(1)  keep the Premises insured against loss or damage by fire, windstorm, tornado, hail, and all other hazards and perils covered by extended coverage insurance in an amount sufficient to prevent Lessor and Lessee from becoming co-insurers under provisions of applicable policies of insurance, but in any event in an amount not less than one hundred percent (100%) of the full insurable value thereof (i.e., actual replacement cost, including the cost of debris removal but excluding foundations, footings, and excavations), such insurable value to be determined at Lessee's expense from time to time, but not less frequently than once in any five-(5) year period and adjusted annually by the Consumer Price Index, and such insurable value to be determined by a professional appraiser, chosen by Lessee and approved by Lessor, such approval not to be unreasonably withheld or delayed, it being agreed that no omission on the part of Lessor to request any such determination shall relieve Lessee of its obligation to determine such insurable value at least once in any five-year period.



(2)  provide and keep in force comprehensive insurance against liability for bodily injury and death and property damage and boiler insurance (should boilers be installed), it being agreed that all such insurance shall be in such amounts as may from time to time be reasonably required by Lessor, that such comprehensive liability insurance shall be comprehensive general public liability insurance containing the so-called "occurrence clause", that it shall include specifically the Premises and all areas adjoining or appurtenant to the Premises, and that




(A)  the insurance against liability for injury and death shall be not less than Fifteen Million Dollars ($15,000,000) for any person and Fifty Million Dollars ($50,000,000) for any occurrence, and not less than Five Million Dollars ($5,000,000) for property damage, and 




(B)  the boiler and pressure vessel (including, but not limited to, pressure pipes, steam pipes, and condensation return pipes) insurance (should boilers and/or such other pressure vessels or pressure pipes be installed) shall be in an amount not less than Five Hundred Thousand Dollars ($500,000) and shall be in such form as Lessor may reasonably require; and 



(3)  provide and keep, or require to be provided and kept, in force workers compensation and disability benefits insurance covering all persons employed by Lessee at the Premises; and



(4)  provide and keep in force rent or use and occupancy insurance against loss or damage resulting from the hazards and perils specified in Section 7.01(a)(1), with coverage in an amount not less than one (1) year's requirement of the Rent, the amounts estimated to be payable by Lessee for Impositions under Article 4, and insurance premiums for the insurance coverage required under this Article 7, and the amounts payable on the Project Financing Instrument; and



(5)  provide and keep in force war damage or war risk insurance, if available, in the event of war or threatened hostilities and if such coverage is generally carried by responsible and reasonable property owners in Washington, D.C.; and 



(6)  provide and keep in force such other insurance in such amounts as may from time to time be reasonably required by Lessor against such other insurable hazards; as at the time are commonly insured against in the case of premises of similar character in comparable areas of Washington, D.C.


(b)  At the request of Lessor, the amounts of coverage specified in Sections 7.01(a)(2)(A) and (B) shall be increased periodically to such amounts as are customarily maintained by responsible and reasonable owners of properties in Washington, D.C., similar to the Premises.  Any dispute between the parties arising out of the provisions of this Subsection (b) shall be resolved by arbitration pursuant to Article 36 hereof.


(c)  Excepting insurance for employees carried under Section 7.01(a)(3), all insurance provided by Lessee as required by this Section 7.01 shall be carried in favor of Lessor and Lessee, as their respective interests may appear.


Section 7.02.


(a)  The loss under all policies required by any provision of this Lease insuring against damage to the Premises by fire or other casualty shall be payable to Lessee, as trustee, if the amount thereof is less than Two Hundred and Fifty Thousand Dollars ($250,000), or to Depositary, if the amount thereof is Two Hundred and Fifty Thousand Dollars ($250,000) or more.  If a loss shall be payable to Lessee, as trustee, as aforesaid, Lessee covenants and agrees (1) that it will hold such proceeds, in trust, for the purpose of paying the cost of the Restoration of the Premises by Lessee, and (2) that it will apply the same first to the payment of the Restoration before using any part of the same for any other purpose.  Rent insurance shall be carried in favor of Lessor and Lessee, as their respective interests appear, but the proceeds thereof shall be paid to Depositary and shall be applied to the satisfaction of Rent payable by Lessee under this Lease until Restoration of the Premises by Lessee in the following order of priority:  First, Impositions which constitute a lien on Lessor's fee estate in the Premises, Second, Rent, and Third, other Rent remaining unpaid.  All insurance required by any provision of this Lease shall be subject to Lessor's reasonable approval in order to determine whether such insurance complies with the requirements of this Lease, and shall be issued by such responsible companies authorized to do business in the District of Columbia as are reasonably acceptable to Lessor.  All policies referred to in this Lease shall be procured, or caused to be procured, by Lessee, at no expense to Lessor.  Certificates of such policies shall be delivered within thirty (30) days after their effective date to Lessor.  Certificates of new or renewal policies replacing any policies expiring during the term hereof shall be delivered to Lessor on the Commencement Date and at least thirty (30) days before the date of expiration of the existing policy, together with proof satisfactory to Lessor that the full premiums have been paid.  Premiums on policies shall not be financed in any manner whereby the lender, on default or otherwise, shall have the right or privilege of surrendering or canceling the policies, provided, however, that premiums may be paid in annual installments.  Lessee shall procure policies for all insurance required by any provision of this Lease for periods of not less than one (1) year (to the extent that policies are available for such one (l)-year periods).  All excess fire and extended coverage insurance proceeds under policies provided by Lessee shall be paid and belong to Lessee following completion of Restoration in accordance with this Lease.


(b)  Lessee and Lessor shall cooperate in connection with the collection of any insurance moneys that may be due in the event of loss, and Lessee shall execute and deliver to Lessor copies of such proofs of loss and other instruments that may be required for the purpose of obtaining the recovery of any insurance moneys.  If required, Lessor will execute such proofs of loss and other instruments as Lessee may reasonably request.


(c)  Lessee shall not carry separate insurance (other than personal injury liability insurance) concurrent in form or contributing in the event of loss with that required by this Lease to be furnished by Lessee, unless Lessor and the holder of a Project Financing Instrument are included therein as the insured with loss payable as provided in this Lease.  Lessee shall immediately notify Lessor of the carrying of any such separate insurance and shall cause certificates of the same to be delivered as required in this Lease.


(d)  All fire and casualty insurance policies as required by this Lease shall provide that all adjustments for claims with the insurers in excess of Two Hundred and Fifty Thousand Dollars ($250,000) shall be made with Lessor and Lessee.  Any adjustments for claims with the insurers involving sums of less than Two Hundred and Fifty Thousand Dollars ($250,000) shall be made with Lessee.  Lessor shall cooperate with Lessee in the adjustment of any insurance loss and will execute proper proofs of loss promptly upon request if required by the applicable policies of insurance.  The Hundred and Fifty Thousand Dollar ($250,000) limitation provided above in this Subsection (d) shall be increased annually by the percentage increase, if any, in the Consumer Price Index.


(e)  Lessee shall not violate or permit to be violated any of the conditions or provisions of any such policy, and Lessee shall perform and satisfy or cause to be performed and satisfied the requirements of the companies writing such policies.


(f)  Each policy of insurance required to be obtained by Lessee as herein provided and each certificate therefore issued by the insurer shall contain a provision that no act or omission of Lessee or Holder of a Project Financing Instrument or any other insured shall affect or limit the obligations of the insurance company including, without limitation, the obligation to pay the amount of any loss sustained and an agreement by the insurer that such policy shall not be cancelled or modified without at least thirty (30) days prior written notice to Lessor and to each Holder of a Project Financing Instrument.


Section 7.03.  Lessor, by written notice, may at any time after the date upon which an Event of Default occurs consisting, wholly or partially, of the failure to maintain and pay for insurance coverage as required by Article 7 hereof, require Lessee to deposit with Lessor, one-twelfth (1/12) of the annual premiums for insurance required to be carried by Lessee hereunder ("Deposits for Insurance Premiums").  Notwithstanding the foregoing, Lessee's obligation to make Deposits for Insurance Premiums under this Sec​tion 7.03 shall cease if Lessee faithfully maintains such insurance coverage and pays such deposits as are required hereunder for a period of two (2) full Lease Years following the date on which such obligation to make deposits arises; provided that such obligation be reimposed upon Lessee by Lessor if thereafter an Event of Default occurs consisting, wholly or partially, of Lessee's failure ​to maintain and pay for insurance coverage as required by Article 7 hereof.  Lessor's right hereunder to require Deposits for Insurance Premiums may not be exercised if the Lessee is actually escrowing with an Institutional Lender, or other Holder of a Project Financing  Instrument approved by Lessor, the specific insurance premiums that Lessor seeks to have deposited.


Section 7.04.  The insurance required by this Lease may, at the option of Lessee, be effected by blanket and/or umbrella policies issued to Lessee covering the Premises and other properties owned or leased by Lessee, provided that the policies otherwise comply with the provisions of this Lease and allocate to the Premises the specified coverage, without possibility of reduction or co-insurance by reason of, or damage to, any other premises named therein, and if the insurance required by this Lease shall be effected by any such blanket or umbrella policies, Lessee shall furnish to Lessor certified copies or duplicate originals of such policies in place of the originals, with schedules thereto attached showing the amount of insurance afforded by such policies applicable to the Premises.


Section 7.05.  If Lessee, after Diligent effort, is unable to obtain any of the insurance required by or pursuant to the provisions of this Article, or coverage in the limits specified by or pursuant to this Article, Lessee shall give notice of such fact to Lessor, and Lessee shall thereupon be relieved of the obligations to obtain such insurance as provided for in this Article, as the case may be (but Lessee shall not otherwise be relieved of its obligations under this Article or its obligations under Article 8 hereof); provided, however, that Lessor shall in such event have the right to procure such insurance up to the maximum limits provided for herein, if available at a reasonable cost, and to charge Lessee for the cost of the premiums therefore as Rent hereunder and payable upon request; provided further, however, that the types and limits of such insurance so obtained by Lessor shall not be greater than the types and limits of such insurance as are then customarily required by Institutional Lenders holding mortgages on properties in the District of Columbia similar to the Premises.


Section 7.06.  Lessor and Lessee hereby release each other from any and all liability for any loss or damage to their respective properties caused by fire or any of the other casualties covered by the risks included in extended coverage insurance, notwithstanding that such fire or other casualty shall have resulted from the acts or negligence of the Lessor or the Lessee or of their respective agents, employees, guests, invitees, licensees, customers, or contractors.  Lessor and Lessee each covenant and agree to cause their respective fire and extended coverage insurance policies (if any, in the case of Lessor) covering their respective properties to contain appropriate provisions or endorsements whereby the insurance company agrees that such insurance will not be invalidated by reason of the foregoing mutual waivers of the right of recovery against the Lessor and the Lessee, respectively, for loss or damage to the properties covered by such insurance or claims arising therefore, and each party hereto will promptly upon request of the other party deliver to the other a copy of such policy provisions required under this section.  If the "waiver of subrogation" feature is not available under the aforesaid fire and extended coverage policies, then the provisions of this section shall not be operative as to matters covered by such policies during the period(s) of unavailability.  The provisions of this section shall take precedence over any contrary provisions contained elsewhere in this Lease.  However, the provisions of this section shall not be operative during any period(s) of time when the aforesaid "waiver of subrogation" feature is entirely unavailable from insurance companies licensed to transact business in the District of Columbia.

ARTICLE 8.  USE OF FIRE INSURANCE PROCEEDS.  


Section 8.01.  If any of the Buildings, or all of the Buildings, shall be destroyed or damaged in whole or in part, by fire or other casualty (including any casualty for which insurance was not obtained or obtainable) of any kind or nature, ordinary or extraordinary, foreseen or unforeseen, then Lessee shall give to Lessor immediate notice thereof, and Lessee, at its sole cost and expense, whether or not such damage or destruction shall have been insured, and whether or not insurance proceeds, if any, shall be sufficient for the purpose, shall promptly repair, alter, restore, replace, and rebuild  (collectively "Restoration" or "Restore") the same to the extent permitted by the applicable Requirements, at least to the extent of the replacement value of the Buildings existing immediately prior to such occurrence and to a condition as nearly similar thereto in quality, character, and appearance as shall be practicable and reasonable; except that in Lessor's sole discretion Lessee may be required to Restore the Buildings existing on the date of the signing of this Lease, as first above written; Lessor in no event shall be called upon to Restore the Buildings existing on the date of the signing of this Lease, as first above written; Lessor in no event shall be called upon to Restore any Buildings, now or hereafter existing, or any portion thereof, or to pay any of the costs or expenses thereof.  If Lessee shall fail or neglect to Restore with reasonable Diligence the Buildings, or any portion thereof so damaged or destroyed, or having so commenced such Restoration shall fail to complete the same with reasonable Diligence in accordance with the terms of this Lease, or if prior to the completion of any such Restoration by Lessee, this Lease shall expire or be terminated for any reason, Lessor may complete the same at Lessee's risk and expense.  Any amount so paid by Lessor with all costs and expenses incurred by Lessor in connection therewith, together with interest thereon at the same rate that would be charged at that time on overdue Rent pursuant to Article 6 hereof, accruing from the respective dates of Lessor's making of the payment or incurring of the costs and expenses, shall constitute Rent payable by Lessee under this Lease and shall be paid by Lessee to Lessor on demand.   Any such Restoration work shall be done in accordance with the provisions of this Lease.  Prior to commencement of Restoration, a reasonable period of time shall be permitted within which to attempt to adjust any loss with casualty insurers, provided (a) Lessee shall promptly commence and in good faith Diligently and continuously pursue such adjustment, (b) failure to complete such adjustment within a reasonable period of time shall not excuse Lessee from commencing and performing the Restoration as herein required, and (c) Lessee shall not be excused from performing temporary or emergency work required to safeguard the Premises and comply with applicable Requirements.


Section 8.02.


(a)  Subject to the provisions of Sections 8.02(b) and (c) hereof, Depositary shall pay over to Lessee from time to time, upon the following terms, any moneys that may be received by Depositary from insurance provided by Lessee pursuant to Sections 7.01(a)(1), (2)(B), (4), (5), and (6) hereof and any interest earned thereon.  Depositary shall pay to Lessee, or to Lessor, whichever party is entitled thereto, as hereinafter provided, the aforesaid insurance proceeds, for the purpose of Restoration to be made by Lessee to the Buildings as hereinbefore provided.  Prior to the making of any Restoration, Lessee shall furnish Lessor with an estimate of the cost of such Restoration, prepared by a professional cost estimator approved by Lessor, whose approval shall not be unreasonably withheld or delayed, and such insurance moneys shall be paid to Lessee from time to time thereafter in installments as the Restoration progresses, upon application to be submitted by Lessee to Depositary (with copy to Lessor) showing the cost of labor and materials incorporated in the Restoration or incorporated therein since the last previous application.  If any mechanic's lien is filed against the Premises, Lessee shall not be entitled to receive any further installment until such lien is satisfied or otherwise discharged or the collection of which is insured or bonded against by a title insurance or bonding company reasonably satisfactory to Lessor.  The amount of any installment to be paid to Lessee shall be such proportion of the total insurance moneys received by Depositary as the cost of labor and materials theretofore incorporated by Lessee in the Restoration bears to the total estimated cost of the Restoration by Lessee, less (1) all payments theretofore made to Lessee out of said insurance proceeds, and (2) ten percent (10%) of the amount so determined, or such lesser amount retained as Lessor may approve, such approval not to be unreasonably withheld or delayed.  Upon completion of and payment for the Restoration by Lessee, the balance of any and all insurance proceeds held by Depositary promptly shall be paid over to Lessee.  If the insurance proceeds are insufficient for the purpose of paying for the Restoration, Lessee shall nevertheless be required to make the Restoration and provide the deficiency in funds necessary to complete the Restoration.  Notwithstanding the foregoing, if Lessor makes the Restoration at Lessee's expense, as provided in Section 8.01 hereof, then Depositary shall pay over to Lessor for the Restoration, upon request, all moneys that may be received by Depositary from insurance provided by Lessee, and upon completion of and payment for the Restoration, the balance of any and all insurance proceeds held by Depositary or Lessor, as the case may be, promptly shall be paid over to Lessee.


(b)  The following shall be conditions precedent to each payment made to Lessee as provided in section 8.02(a) above:



(1)  There shall be submitted to Depositary and Lessor the certificate of the aforesaid professional cost estimator stating that the sum then requested to be withdrawn either has been paid by Lessee and/or is justly due to contractors, subcontractors, materialmen, engineers, architects, or other Persons (whose names and addresses shall be stated), who rendered or furnished certain services or materials for the work, and giving for purposes of Lessor's information a brief description of such services and materials and the principal subdivisions or categories thereof and the several amounts so paid or due to each of said persons in respect thereof, and stating the progress of the work up to the date of said certificate, and that no part of such expenditures has been or is being made the basis, in any previous or then pending request, for the withdrawal of insurance money, or has been made out of the proceeds of insurance received by Lessee previously pursuant to the provisions of this Article, and that the sum then requested does not exceed the value of the services and materials described in the certificate; and



(2)  There shall be furnished to Lessor an official search, or a certificate of a title insurance company reasonably satisfactory to Lessor, showing that there has not been filed any vendor’s, mechanic's, laborer's, or materialman's statutory or other similar lien affecting the Premises that has not been discharged of record, except such as will be discharged upon payment of the amount then requested to be withdrawn or as to which such title insurance company or a bonding company reasonably satisfactory to Lessor shall insure or indemnify against collection of the same out of the Premises; and



(3)  At the time of making such payment, Lessee shall not be in Default in the payment of Rent, and there is no other existing and outstanding Default on the part of Lessee under Article 24 hereof, provided that notwithstanding the existence of a Default by Lessee, the Holder of the Project Financing Instrument most senior in lien priority shall be entitled to the payment of such insurance proceeds for application as therein required if such Holder of the Project Financing Instrument




(A)  pays to Lessor any Rent then in arrears; and




(B)  is attempting to cure any other Default in accordance with Sections 10.12 and 10.13 hereof, including the obtaining of a new lease as provided in said Section 10.13, and provided, further, that notwithstanding the existence of a Default by Lessee (other than a Default arising out of the nonpayment of Rent or Impositions), Lessee shall be entitled to the use of such insurance proceeds for application as herein required upon the following conditions:  





(i)  the senior Holder of the Project Financing Instrument shall have consented in writing to Lessee's use of said proceeds notwithstanding Lessee's Default hereunder, and





(ii)  said proceeds shall be held by the Depositary (regardless of the amount thereof) and disbursed as herein required by checks payable directly to the materialmen, suppliers, and other Persons performing the Restoration (or by checks with the Lessee named thereon as a joint payee, subject to Lessor's reasonable approval of the joint payment procedure), or, in the alternative, said proceeds may be disbursed directly to Lessee against receipt of bona fide invoices marked "PAID" with appropriate lien waivers, and





(iii)  there shall have been compliance with all other provisions of Section 8.02 hereof.


(c)  In-the event of any loss, damage, or destruction, the cost of Restoration of which exceeds Two Hundred and Fifty Thousand Dollars ($250,000) in the aggregate, or that affects the external appearance of the Buildings, Lessee agrees to furnish to Lessor at least ten (10) days before the commencement of any work necessary to Restore the Premises, or any part thereof, the following:  



(1)  complete plans and specifications for the Restoration of the affected Buildings, prepared by an architect whose qualifications shall meet with the reasonable approval of Lessor and which plans and specifications shall meet with the reasonable approval of Lessor, together with any required approval of, and permits issued by, any governmental board, bureau, or body (including the Corporation) then exercising jurisdiction with regard to such work, plans, and specifications, which plans and specifications shall be and become the sole and absolute property of Lessor in the event that for any reason this Lease shall be terminated.  Lessee shall cause its architects to agree in writing to the aforesaid rights of Lessor to the plans and specifications if they are used only in connection with the Premises, provided that Lessee shall not be required to provide said permits to Lessor prior to Lessor's approval of said plans and specifications, and provided, further, that Lessor shall grant or deny its approval of the aforesaid plans and specifications by written notice to Lessee; and



(2)  a stipulated sum contract or such other form of contract reasonably satisfactory to Lessor in assignable form made with a reputable and responsible contractor, providing for the completion of all work, labor, and materials necessary to Restore the affected Buildings in accordance with said plans and specifications; and



(3)  an assignment of the contract so furnished, duly executed and acknowledged by Lessee, by its terms to be effective upon any termination of this Lease or upon Lessor's reentry upon the Premises following an Event of Default prior to the complete performance of such contract, such assignment also to include the benefit of all payments made prior to the effective date of such assignment; such assignment may be subject to a prior assignment in favor of the Holder of the Project Financing Instrument.  


(d)  In the event of any loss, damage, or destruction, the cost of Restoration of which exceeds Two Hundred and Fifty Thousand ​Dollars ($250,000) in the aggregate, or which affects the external appearance of the Buildings, Lessee agrees that during the progress of any work necessary to Restore the Premises, the Lessor and its agents, architects, or engineers, from time to time, may inspect the damaged portions of the Buildings and areas adjacent thereto, may examine, at all reasonable times, all plans, shop drawings, and specifications relating to such Restoration, and shall be furnished if required by them, with copies thereof.  The Lessee shall keep the same at the Premises or at its local office in the Washington, D.C., metropolitan area.  Any such inspection or examination by Lessor shall be conducted in a reasonable manner so as to minimize undue interference with Lessee's Restoration.  In the event that, during such Restoration, the Lessor or its architects or its engineers shall determine that the same is not being done in accordance with the plans and specifications hereinabove referred to, then the Lessor shall give written notice to Lessee specifying in detail the particular deficiency, omission, or other respect in which the Lessor claims such Restoration is not in accord with the aforesaid plans and specifications.  Upon the receipt of any such notice, the Lessee shall take steps necessary to cause corrections to be made as to any deficiencies, omissions, or otherwise.  Minor changes respecting work or materials, not substantially or materially affecting the value, character, external appearance, or basic structure of the Buildings, may be made in said plans and specifications without the approval of Lessor provided that Lessor shall have received advance written notice thereof.  Said plans and specifications shall in all events be in conformance with the Plan.  Any dispute as to the materiality of any changes in the plans and specifications shall be resolved by arbitration pursuant to the provisions of Article 36 of this Lease.  Any dispute as to conformance with the Plan shall be determined by the Corporation’s Board of Directors.


(e)  The limitation of Two Hundred and Fifty Thousand Dollars ($250,000) provided for in Sections 8.02(c) and (d) above shall be increased annually by the percentage increase, if any, in the Consumer Price Index, beginning with the date of execution of this Lease Agreement.  


Section 8.03.  If the estimated cost of any Restoration required by the terms of this Article 8 exceeds the net insurance proceeds, then prior to the commencement of any Restoration, Lessee shall deposit with Depositary a bond or other security satisfactory to Lessor in the amount of such excess, to be held and applied by Depositary in accordance with the provisions of Section 8.01 hereof as security for the completion of the work, free of mechanics' and materialmen's liens.  


Section 8.04.  Except as expressly provided in Section 8.05 hereof, this Lease otherwise shall not terminate or be forfeited or be affected in any manner, and there shall be no reduction or abatement of the Rent payable hereunder, by reason of damage to or total, substantial, or partial destruction of the Project or any part thereof or by reason of the inability to lease of the same or any part thereof, for or due to any reason or cause whatsoever, and Lessee, notwithstanding any law or statute, present or future, waives any and all rights to quit or surrender the Premises or any part thereof.  Lessee expressly agrees that its obligations hereunder, including the payment of Rent by Lessee hereunder, shall continue as though the Buildings had not been damaged or destroyed and without abatement, suspension, diminution, or reduction of any kind.


Section 8.05.  Disputes under Article 8 as to the estimated cost of Demolition, Restoration, or Repair and the reasonableness of Lessor's directions for safeguarding the Premises shall be resolved by arbitration in accordance with the provisions of Article 36 hereof.

ARTICLE 9. CONDEMNATION.


Section 9.01.


(a)  If at any time during the Term of this Lease, the whole or Substantially all of the Premises (as defined in Section 9.01(b)) shall be taken by any lawful power or authority by the exercise of the right of condemnation or eminent domain or by agreement between Lessor, Lessee, and those authorized to exercise such right, this Lease and the term hereby granted shall terminate and expire on the date of such taking, and the Rent payable by Lessee hereunder shall be apportioned and paid to the date of such taking.  


(b)  The term "Substantially all of the Premises" shall be deemed to mean such portion of the Premises as, when so taken, would leave remaining a balance of the Premises which, due either to the area so taken or the location of the part so taken in relation to the part not so taken, would not under economic conditions, the Plan, zoning laws, or building regulations then existing or prevailing, and after performance of all covenants, agreements, terms, and provisions herein and by law required to be performed and paid by Lessee, readily accommodate a new or reconstructed building or buildings constituting a complete architectural unit of a nature and type generally similar to the Building existing at the date of such taking.  If there be any dispute as to whether or not "substantially all of the Premises" has been taken, such dispute shall be resolved by arbitration in accordance with the provisions of Article 36 hereof.


(c)  If the whole or Substantially all or any lesser portion of the Premises shall be taken or condemned as provided in this Article, there shall first be paid to Lessor the entire award with interest, if any, in any proceeding with respect to the taking for or attributable to the fair market value of (1) the Land considered as unencumbered and vacant and without deduction from such award for any estate vested in Lessee by this Lease, and (2) Lessor's residual interest in the Project, and Lessee shall receive no part of such award.  Lessee shall receive the balance of the award with interest, if any.  If there be any dispute as to which portion of the award is attributable to the Land and the Lessor's residual interest in the Building, such dispute shall be resolved by the appropriate court of law having jurisdiction thereof, each party to be responsible for its own expenses incurred in connection with any litigation under this section.


(d)  If less than the whole or Substantially all of the Premises shall be taken or condemned as provided in this Article, there shall first be paid to Lessor the entire award with interest, if any, in any proceeding with respect to the taking for or attributable to the fair-market value of (1) the portion of the Land taken and the resulting, consequential, or severance damages, if any, to the remaining portion of the Land considered as unencumbered and vacant and without deduction from such award for any estate vested in Lessee by this Lease and (2) Lessor's residual interest in any portion of the Building taken, and Lessee shall receive no part of such award.  Lessee shall receive the balance of the award with interest, if any.  If there should be any dispute as to which portion of the award is attributable to the portion of the Land taken and any resulting, consequential, or severance damages, if any, to the Lessor's residual interest in any portion of the Building taken, such dispute shall be resolved by the appropriate court of law having jurisdiction thereof, each party to be responsible for its own expenses incurred in connection with any litigation under this section.  


(e)  Each of the parties agrees to execute any and all documents that may be reasonably required in order to facilitate collection by them of such awards.


(f)  In the case of a taking of the temporary use of the whole or any part of the Premises at any time during the term hereof, the rights of the parties shall be governed by the provisions of Section 9.05 below.  


Section 9.02.  For the purposes of this Article 9, the Premises or a part thereof, as the case may be, shall be deemed to have been taken or condemned on the date on which actual possession of the Premises or a part thereof, as the case may be, is acquired by any lawful power or authority or the date on which title vests therein, whichever is earlier.  


Section 9.03.  If less than Substantially all of the Premises be so taken or condemned, then this Lease and the term hereof shall continue without abatement of the Rent or diminution of any of Lessee's obligations hereunder, except as otherwise provided in Section 9.04 below.  Lessee, at its sole cost and expense, whether or not the award or awards, if any, shall be sufficient for the purpose, shall proceed Diligently to Repair and Restore any remaining part of the Buildings not so taken so that the latter shall be complete, rentable, self-contained architectural units in accordance with the Plan and in good condition and repair.  In the event of any taking or condemnation as in this Section 9.03 provided, the entire award of the Lessee and only that portion of the award paid to Lessor for its reversionary interest in the Buildings shall be paid to Depositary.  Subject to the provisions and limitations in this Article, Depositary shall make available to Lessee as much of that portion of the award actually received and held by Depositary, if any, less all necessary and proper expenses paid or incurred by Depositary as may be necessary to pay the cost of Restoration of the part of the Buildings remaining.  Such Restoration shall be done in accordance with and subject to the provisions of Articles 8 and 13 hereof.  Payments to Lessee as aforesaid shall be disbursed in the manner set forth in Article 8 hereof.  Any balance of the award thereafter remaining shall be shared as follows:  first to Lessor, until Lessor shall have received a return of the full amount of its award for its reversionary interest in the Buildings originally paid to the Depositary, with interest thereon, and the balance, if any, shall be paid to the Lessee.  If there be any dispute as to the division of the awards between Lessor and Lessee, such dispute shall be resolved by appropriate court of law having jurisdiction thereof, each party to be responsible for its own expenses incurred in connection with any litigation under this section.  Each of the parties agrees to execute any and all documents that may be required in order to facilitate collection by them of their respective awards.  If the portion of the award made available by Depositary, as aforesaid, is insufficient for the purpose of paying for the Restoration, Lessee shall nevertheless be required to make the Restoration and shall pay any additional sums required for the Restoration.  Anything in this Section 9.03 to the contrary notwithstanding, if the entire award to be paid to the Depositary for application to Restoration as described above is less than Two Hundred and Fifty Thousand Dollars ($250,000), such award shall be paid to Lessee, as trustee, and Lessee covenants and agrees (a) that it will hold such award, in trust, for the purpose of paying the cost of the Restoration, (b) that it will apply the same first to the payment of the Restoration, second to the payment of Lessor's fractional share of any remainder of the award after completion of Restoration, with the balance, if any, to be retained by Lessee as its sole property.  The aforesaid limitation of Two Hundred and Fifty Thousand Dollars ($250,000) shall be increased annually by the percentage increase, if any, in the Consumer Price Index, beginning with the date of execution of this Lease Agreement.


Section 9.04.  If less than Substantially all of the Premises be so taken or condemned, a just proportion of the Rent shall be permanently abated, effective from the date of such taking, accord to the nature and extent of any permanent damage to the remaining portion of the Premises.  If there be any dispute as to the amount of such abatement of Rent, such dispute shall be resolved by arbitration in accordance with the provisions of Article 36 hereof.  Pending resolution of such dispute, the Rent shall be paid without abatement, subject to adjustment as of the date of taking promptly upon resolution of the dispute.  


Section 9.05.  If the temporary use of the whole or any part of the Premises shall be taken at any time during the term of this Lease by any lawful power or authority, by the exercise of the right of condemnation or eminent domain, or by agreement between Lessee and those authorized to exercise such right, the party receiving notice of such taking shall give prompt notice thereof to the other party, and the term of this Lease shall not be reduced or affected in any way, and Lessee shall continue to pay in full Rent payable by Lessee hereunder without reduction or abatement, and Lessee shall be entitled to receive for itself any award or payments for such use provided, however, that:


(a)  if the taking is for a period not extending beyond the term of this Lease and (1) if such award or payment is made in advance of such use less frequently than every four (4) months, or (2) Lessee is in Default in the payment of Rent, the same shall be paid to and held by Depositary, to the extent of the Rent for such period of advance payment or the amount of Rent for which Lessee is in Default, as the case may be, as a trust fund in an interest-bearing savings account which Depositary shall apply from time to time as follows:  promptly to Lessor, to the extent of the amount of Rent for which Lessee is in Default; segregated for payment to Lessor from time to time as due, an amount equal to the Rent for such period of advance payment; after segregation as provided for in the immediately preceding clause, the balance promptly to Lessee; provided, however, if such taking results in changes or alterations in or to any of the Buildings that would necessitate an expenditure to Restore such Buildings to their former condition, then a portion of such award or payment considered by Lessor in its judgment, reasonably exercised, as appropriate to cover the expenses of the Restoration shall be retained by Depositary, without application as aforesaid, and applied and paid over (i) toward the Restoration of such Buildings to their former condition, substantially in the same manner and subject to the same conditions as those provided in Section 9.03 hereof, and (ii) promptly to Lessee to the extent of any balance remaining after payment of the cost of Restoration; or


(b)  if the taking is for a period extending beyond the term of this Lease, such award or payment shall be apportioned between Lessor and Lessee as of the Expiration Date.  Lessee's share thereof shall be paid and applied in accordance with the provisions of Section 9.05(a); provided, however, that the amount of any award or payment allowed or retained for Restoration of the Buildings shall be the property of Lessor if this Lease shall expire prior to the Restoration of the Buildings to their former condition.


Section 9.06.  In case of any governmental action, not resulting in the taking or condemnation of any portion of the Premises but creating a right to compensation therefore, such as the changing of the grade of any street upon which the Premises abut, this Lease shall continue in full force and effect without reduction or abatement of Rent, and the award shall be paid to Lessor, except that Lessee shall be entitled to that portion of the compensation allocable to the amount by which the value of Lessee's estate and interest in the Premises has been diminished.  If there be any dispute as to the division of the compensation between Lessor and Lessee, such dispute shall be resolved by the appropriate court of law having jurisdiction thereof, each party to be responsible for its own expenses incurred in connection with any litigation under this section.


Section 9.07.  In the case of a second or other additional partial takings from time to time, the provisions hereinabove contained shall apply to each such partial taking.

ARTICLE 10.  ASSIGNMENT, SUBLETTING, MORTGAGES, ETC.

(NOTE:    1.  Should the program of the Project include a condominium regime concept on land subject to this Lease, provisions of this Article 10 will be modified to permit individual mortgages on the units in the condominium.


     2.
Assuming the Project will be made up of two or more Buildings, which may be separately financed, this Article is meant to provide for such multiple Project financing.)


Section 10.01.


(a)  Until the date of Completion of the Project as (defined in Section 11.13), neither this Lease nor the interest of Lessee in this Lease, shall be sold, assigned, or otherwise transferred, whether by operation of law or otherwise, nor shall any of the issued or outstanding capital stock of any corporation which directly or indirectly constitutes, owns, or controls Lessee under this Lease or which is a general partner of any partnership that is Lessee under this Lease be sold, assigned, or transferred, except to an entity controlled by ---- (NAME OF DESIGNATED DEVELOPER) nor shall additional stock in any such corporation be issued if such sale, assignment, or transfer or issuance of additional stock will result in a change of the controlling stock ownership of such corporation as held by the shareholders thereof on the date when such corporation became Lessee under this Lease pursuant to the terms hereof, nor shall any general partner's interest or other ownership interest (excepting a limited partnership interest) in a partnership, joint venture, or other entity that is Lessee under this Lease be sold, assigned, or transferred, except to an entity controlled by ---​(NAME OF DESIGNATED DEVELOPER) nor shall Lessee sublet the Premises as an entirety or substantially as an entirety, without the prior written consent of Lessor in each case and the delivery to Lessor of the executed documents described in clauses (1), (2), and (3) of Section 10.01(c) hereof.  An assignment of this Lease in accordance with the provisions of this Section 10.01(a) which requires the consent of Lessor shall not relieve or release the assignor or any other assignor from any obligation of Lessee hereunder, and the assignor shall remain liable for the performance of all obligations of Lessee hereunder, until Completion of the Project, and thereafter shall remain liable only to the extent provided in section 10.01(c) hereof.


(b)  Nothing contained in Subsection (a) hereof shall be construed to prevent a transfer of the interest of any limited partner in a limited partnership which may be Lessee hereunder provided that there is delivered to Lessor a notice from a general partner of Lessee, setting forth the name and address of such transferee limited partner.


(c)  Subsequent to the Completion of the Project, this Lease and the leasehold interest of Lessee in this Lease may be sold, assigned, or otherwise transferred, and the entire Premises, or substantial the entire Premises, may be subleased from time to time to any Person who is permitted by applicable laws to own and convey real property, provided that Lessor consents in writing thereto, such consent not to be unreasonably withheld or delayed, and provided, further, that no such assignment or Sublease of the entire Premises or substantially the entire Premises, shall be effective for any purpose unless Lessor is given thirty (30) days advance notice thereof and until there shall have been delivered to Lessor (1) an executed counterpart of the instrument(s) of assignment of this Lease or of the Sublease, in recordable form, containing, inter alia, the name, address, and telephone number of the assignee or Sublessee, and (2) subject to the provisions of Section 41.07 hereof, an executed instrument of assumption of Lessee's obligations under this Lease by said assignee or Sublessee, in recordable form, effective as of the date of the assignment or commencement of the term of the Sublease, and (3) unless the Holder of an Institutional Mortgage shall be the assignee, an affidavit of the assignee or Sublessee or the principal officer or general partner thereof, setting forth the names and addresses of all persons having interests in the assignee or Sublessee and of all directors and officers of the assignee or Sublessee.  In granting or denying its consent to a sale, assignment, or other transfer of this Lease (or Sublease of the entire Premises or substantially the entire Premises), the Lessor shall have the right to evaluate the financial responsibility of the proposed assignee or Sublessee and the experience that such assignee or Sublessee has had in the ownership and management of properties similar to the Premises in use, size, value, and character.  Except with respect to an assignment made pursuant to Section 10.01(a) hereof prior to Completion of the Project, upon the assignment of this Lease and delivery of the instrument(s) hereinbefore mentioned, the assignor shall be released from the performance of all of the obligations on the part of lessee thereafter to be performed except any obligation to hold and apply insurance, condemnation, or other moneys held by the assignor at the date of the assignment and any ​unperformed obligations that shall have matured prior to such assignment.


(d)  Nothing contained in Subsections (a) and (b) hereof shall be construed as prohibiting the sale of individual condominium units or subleasing for occupancy of portions of the Premises (other than the entire Premises or substantially the entire Premises), subject to and in accordance with the terms, covenants, and provisions of this Lease.

(e)  Nothing contained in Subsections (a) and (c) hereof shall be construed as prohibiting the granting by Lessee of a Mortgage or other encumbrance for the purpose of financing the Premises which is made subject to and otherwise in accordance with the terms, covenants, and provisions of this Lease.


(f)  Notwithstanding any provisions of Subsections (a) and (c) hereof, if at any time during the term hereof the Holder of an Institutional Mortgage or its nominee or designee or any party deriving its right, title, and interest from such Holder shall have become Lessee hereunder, this Lease and the interest of Lessee in this Lease may be sold, assigned, or otherwise transferred, and the entire Premises may be sublet without the consent of Lessor, but following any such sale, assignment, or transfer by any such Holder, or its nominee or designee, or any party deriving its title and interest from such Holder, the consent of Lessor again shall be required in accordance with the provisions of said Subsections (a) and (c) hereof.


Section 10.02.  No assignment of this Lease or subletting of the Premises as an entirety or substantially as an entirety shall have any validity except upon compliance with the provisions of this Article 10.


Section 10.03.  Any consent by Lessor under Sections 10.01(a) and (c) above shall apply only to the specific transaction thereby authorized and shall not relieve Lessee from the requirement of obtaining the prior written consent of Lessor to any further or other sale or assignment of this Lease or transfer of stock or general partnership or other ownership interest or subletting of the Premises as an entirety or substantially as an entirety as required by Sections 10.01(a) and (c).


Section 10.04.


(a)  Lessor hereby agrees to permit Lessee to sublease a portion of the Premises for the uses set forth in Article 23 hereof.  Each of Lessee's Subleases or material revisions to said Subleases for occupancy in the Premises shall be submitted to Lessor for its approval prior to Lessee's entering into any Sublease.  Such approval shall be presumed, if Lessee does not receive a written disapproval within forty-five (45) days after submission to Lessor, except that written approval by Lessor shall be required for any Sublease that covers occupancy of more than twenty-five percent (25%) of gross leasable space of any single use within the Building.  Lessor shall incur no liability to Lessee or any third parties in connection with such approval.  Lessee shall use its best efforts to cause the sublessees, operators, licensees, concessionaires, and other occupants of the Buildings (collectively "Sublessees") to comply with those obligations under their subleases, occupancy, license, and concession agreements (collectively "Subleases") that Lessee does not waive, and shall either Diligently enforce all of such obligations or shall terminate the Subleases of any noncomplying Sublessees in accordance with the provisions thereof.  Lessee shall indemnify Lessor against, and shall hold Lessor harmless from, any and all liabilities, claims, and causes of action arising under the terms and conditions of any Sublease.


(b)  Lessor hereby agrees to permit Lessee to sell individual condominium units for that portion of the Project that provides for residential use, as set forth in Article 23, and as shown in the approved Schematic Design Materials, Exhibit C, annexed hereto and made a part hereof.  The master condominium documents and the contracts for sale of individual condominium units shall be submitted to Lessor for its approval prior to Lessee's entering into a contract for sale of any individual condominium unit, such approval to be presumed if Lessee does not receive a written disapproval within forty-five (45) days after submission to Lessor, except that Lessor's written approval shall be required for the initial review of the master condominium documents and for any contract for sale of more than twenty-five percent (25%) of the gross square footage of the space subject to the condominium regime.  Lessor shall incur no liability to Lessee or any third parties in connection with such approval.  Lessee shall use its best efforts to cause the condominium association, individual condominium unit owners, operators, licensees, concessionaires, and other occupants of the space subject to the condominium regime to comply with all applicable provisions of this Lease.  Lessee shall indemnify Lessor against, and shall hold Lessor harmless from, any and all liabilities, claims, and causes of action arising under the terms and conditions of the condominium regime and all its related legal instruments.


Section 10.05.  The fact that a violation or breach of any of the terms, provisions, or conditions of this Lease results from or is caused by an act or omission by any of the Sublessees or owners of any individual condominium unit shall not relieve Lessee of Lessee's obligation to cure the same.  Lessee shall take all necessary steps to prevent any such violation or breach.


Section 10.06.


(a)  Lessor, after an Event of Default by Lessee, may collect subrent and all other sums due under Subleases, and apply the net amount collected to the Rent payable by Lessee hereunder, but no such collection shall be, or be deemed to be, a waiver of any agreement, term, covenant, or condition of this Lease or the acceptance by Lessor of any Sublessee as Lessee hereunder, or a release of Lessee from performance by Lessee of its obligations under this Lease.


(b)  (NOTE:  Terms and conditions for continuation of the condominium regime, in the Event of Default by Lessee or termination pursuant to Article 24, shall be specifically provided in accordance with D.C. law, should this Lease cover a condominium regime.)


Section 10.07.  To secure the prompt and full payment by Lessee of the Rent and the faithful performance by Lessee of all the other terms and conditions herein contained on its part to be kept and performed, Lessee, subject to rights of the holder of the Project Financing Instrument, hereby assigns, transfers, and sets over unto Lessor, subject to the conditions hereinafter set forth, all of Lessee's right, title, and interest in and to all Subleases, and hereby confers upon Lessor, its agents and representatives, a right of entry in, and sufficient possession of, the Premises to permit and insure the collection by Lessor of the rents and other sums payable under the Subleases, and further agrees that the exercise of said right of entry and limited possession by Lessor shall not constitute an eviction of Lessee from the Premises or any portion thereof and that should said right of entry and possession be denied Lessor, its agent or representative, Lessor, in the exercise of said right, may use all lawful means to gain and enjoy the same without responsibility or liability to Lessee, its servants, employees, guests, or invitees, or any person whomsoever, Lessee hereby agreeing in said contingency to hold Lessor safe and harmless from any claim of any character by any person arising out of or in connection with the entry by Lessor and taking possession of the Premises; provided, however, that such assignment and such right of entry shall become operative and effective only in the event that this Lease and the term hereof shall be cancelled or terminated pursuant to the terms, covenants, and conditions hereof, or in the event of repossession under a dispossess warrant or other re-entry or repossession by Lessor under the provisions hereof, or if an Event of Default by Lessee shall occur hereunder, and then only as to such of the Subleases as Lessor may elect to take over and assume.


Section 10.08.  Lessee covenants and agrees that each Sublease affecting the Premises shall provide that (a) it is subject to this Lease, (b) the Sublessee will not pay rent or other sums (except security deposits) under the Sublease for more than one (1) month in advance, and (c) at Lessor's option, on the termination of this Lease pursuant to Article 24 hereof, the Sublessee will turnover or transfer to, or, at Lessor's option, enter into a direct lease, occupancy, license, or concession agreement on identical terms with Lessor.


Section 10.09.  Lessee shall not mortgage, pledge, or encumber the Premises without Lessor's prior written consent, which consent shall not be unreasonably withheld upon the following conditions:  (a) a Mortgage is permitted on the Building if it is made to an Institutional Lender or the nominee or designee of the Holder of an Institutional Mortgage in connection with a sale following a foreclosure by any such Holder, or such Mortgage is taken back by Lessee in connection with a permitted sale or assignment of Lessee’s leasehold estate hereunder made by Lessee in accordance with the provisions of this Article 10, or (b) a pledge is permitted on the Building if it is provided to the Holders of Industrial Revenue Bonds or a trustee for such Holders, or (c) an encumbrance is permitted on the Building if it is for the purpose of providing financing for the Building to cover either loans or debts directly relating to the Project for expenditures made in connection with the Project and is permitted by Lessor as an acceptable financing vehicle.  Collectively the aforesaid Mortgage, pledge, encumbrance, and any other type of financing mechanism described in the definition of "Project Financing Instrument" in Article 1 shall be construed as a "Project Financing Instrument".  There shall not be more than three (3) Project Financing Instruments existing at any one time during the term of this Lease without Lessor's prior written consent, and at no time may the principal balance on Project Financing Instruments total, in the aggregate, more than eighty percent (80%) of the appraised value of the Premises and the Project.  If granted, such consent shall only apply to the specific transaction authorized and shall not relieve Lessee from obtaining Lessor's consent to the existence of any additional Project Financing Instrument.  No Project Financing Instrument or any extension thereof shall extend to or affect the estate and interest of Lessor in and to the Premises or any part thereof, nor shall this Lease Agreement be subordinated to any Project Financing Instrument.


Section 10.10.  No Mortgage shall be valid or of any force or effect unless and until (a) Lessor shall have consented thereto, except for a mortgage to an Institutional Lender or the nominee or designee of the Holder of an Institutional Mortgage in connection with a sale following a foreclosure by any such Holder, (b) a true copy of the original of each instrument creating and effecting such Mortgage, certified by Lessee to be a true copy of such instrument, and written notice containing the name and post office address of Holder of such Mortgage, shall have been delivered to Lessor, and (c) the Mortgage shall contain the following provisions:  

(l)  This mortgage is executed upon the condition that no purchaser at any foreclosure sale shall acquire any right, title, or interest in or to the Lease hereby mortgaged, unless the said purchaser, or the person, firm, or corporation to whom or to which such purchaser's right has been assigned, shall, in the instrument transferring to such purchaser or to such assignee the interest of Lessee under said Lease, assume and agree to perform all of the terms, covenants, and conditions of said Lease thereafter to be observed or performed on the part of Lessee, subject, however, to the provisions of Section 41.07 of said Lease and provided that no further or additional mortgage or assignment of said Lease shall be made except in accordance with the provisions contained in Article 10 of said Lease, and that a duplicate original of said instrument containing such assumption agreement, duly executed and acknowledged by such purchaser or such assignee and in recordable form, is delivered to Lessor under said Lease immediately after the consummation of such sale, or, in any event, prior to taking possession of the Premises demised thereby.


(2)  Subject to the provisions of Articles 8 and 9 of the Lease hereby mortgaged, the mortgagee waives all right and option to retain and apply the proceeds of any insurance or the proceeds of any condemnation award toward payment of the sum secured by this mortgage to the extent such proceeds are required for the demolition, repair, or Restoration of the mortgaged premises in accordance with the provisions of said Lease."


Section 10.11.  Lessor shall recognize any bond issuance in full compliance with the requirements of the issuing governmental authority as a valid industrial revenue bond, issuance of which shall be made on the basis of revenues realized from use, rent, operation, or ownership of the Premises ("Industrial Revenue Bond").  Disbursement of bond proceeds to Lessee hereunder shall be presumed to demonstrate such full compliance.  Any party having an interest in the Premises shall have a right to refute this presumption.  Lessee shall submit to Lessor a true copy of the original of each instrument (including but not limited to legislative measures) creating the bond issuance.  Any agreement or trust indenture with a trustee or other representative of the bondholders shall contain the following provisions:



"(a)  No purchaser at any foreclosure sale shall acquire any right, title, or interest in or to the Lease with the THE UNITED STATES ARMY unless the said purchaser, or the person, firm, or corporation to whom or to which such purchaser's right has been assigned, shall, in the instrument transferring to such purchaser or to such assignee the interest of Lessee under said Lease, assume and agree to perform all of the terms, covenants, and conditions of said Lease thereafter to be observed or performed on the part of Lessee, subject, however, to the provisions of Section 41.07 of said Lease, and provided that no further or additional mortgage, encumbrance, pledge, or assignment of said Lease shall be made except in accordance with the provisions contained in Article 10 of said Lease, and that a duplicate original of said instrument containing such assumption agreement, duly executed and acknowledged by such purchaser or such assignee and in recordable form, is delivered to Lessor under said Lease immediately after the consummation of such sale, or, in any event, prior to taking possession of the Premises demised thereby.


(b)  Subject to the provisions of Articles 8 and 9 of the Lease with the THE UNITED STATES ARMY, the trustee or other representative of bondholders waives all right and option to retain and apply the proceeds of any insurance or the proceeds of any condemnation award toward payment of the bonds to the extent such proceeds are required for the Repair or Restoration of the Premises in accordance with the provisions of said Lease."


Section 10.12.


(a)  Lessor covenants and agrees, for the benefit of any Sublessee approved by Lessor, that Lessor will recognize such  Sublessee as the direct lessee of Lessor upon the termination of this Lease pursuant to any of the provisions of Article 24 hereof if:  



(1)  the Holder of the Project Financing Instrument most senior in lien shall have agreed in writing substantially to the effect that the Sublessee will not be made a party defendant in any foreclosure action or proceeding that may be instituted or taken by said Holder, nor will the Sublessee be evicted from the portion of the Premises demised to it, nor will any of the Sublessee's rights under its Sublease be affected by reason of any default under said Mortgage, and



(2)  Lessee shall deliver to Lessor a certificate of an independent real estate appraiser who is a member of the American Institute of Appraisers, or such other similar organization reasonably satisfactory to Lessor, stating, in substance, that the rent payable by the Sublessee under its Sublease, after taking into account any credits, offsets, or deductions to which the Sublessee may be entitled thereunder, constitutes not less than the then fair rent value of the space demised thereunder, and



(3)  such Sublessee's Sublease demises at least twenty ​five percent (25%) of the gross leasable space of any single use within a Building (measured in accordance with the standards of the Washington Board of Realtors) and has been approved by Lessor, and



(4)  such Sublessee's use of the Premises is consistent the Plan and is otherwise in accordance with the terms and provisions of this Lease, and



(5)  provided, however, that at the time of the termination of this Lease, no default exists under the Sublessee's Sublease which at such time would then permit the Lessor thereunder to terminate the same or to exercise any dispossess remedy provided for therein, and



(6)  the Sublessee shall deliver to Lessor an executed instrument confirming the agreement of such Sublessee to turnover or transfer to Lessor and to recognize Lessor as the Sublessee's lessor under its Sublease, and



(7)  the Sublease shall provide that neither Lessor, nor anyone claiming by, through, or under Lessor shall be:




(A)  liable for any act or omission of any prior lessor (including, without limitation, the then-defaulting lessor); or




(B)  subject to any offsets or defenses that the Sublessee may have against any prior lessor (including, without limitation, the then-defaulting lessor); or




(C)  bound by any payment of rent that the Sublessee might have paid for more than the current month to any prior lessor (including, without limitation, the then defaulting lessor); or




(D)  bound by any covenant to undertake or complete any construction of the Premises or any portion thereof demised by said Sublease; or




(E)  bound by any obligation to make any payment to the Sublessee; or




(F)  bound by any modification of the Sublease that reduces the basic rent, additional rent, or other charges payable under the Sublease, or shortens the term thereof, or otherwise materially adversely affects the rights of the lessor thereunder, made without the written consent of Lessor hereunder.


(b)  If a Project Financing Instrument shall be approved, in compliance with the provisions of Section 10.09, Lessor shall give to the Holder of the Project Financing Instrument at the address set forth in the notice mentioned in Section 10.10(b) hereof, and otherwise in the manner provided by Article 25 hereof, a copy of each notice of Default by Lessee (including, without limitation, notices of Default given by Lessor pursuant to the provisions of Article 24 hereof) at the same time as, and whenever, any such notice of default shall thereafter be given by Lessor to Lessee, and no such notice of Default by Lessor shall be deemed to have been duly given to Lessee unless and until a copy thereof shall have been so given to the holder of the Project Financing Instrument.  The Holder of the Project Financing Instrument (1) shall thereupon have a period of thirty (30) days more than is given Lessee, after such notice is given to Lessee, for remedying the Default, or causing the same to be remedied, or causing action to remedy a Default mentioned in Section 24.01(c) to be commenced, during which period there shall not be deemed to be an Event of Default as to such Default, except that no such additional time shall be provided to any Holder who is also a Lessee hereunder (other than a limited partner of Lessee), and (2) shall, within such period and otherwise as herein provided, have the right to remedy such Default, cause the same to be remedied, or cause action to remedy a Default mentioned in Section 24.01(c) to be commenced.  Lessor will accept performance by the Holder of the Project Financing Instrument with the same force and effect as though performed by Lessee.


(c)  Notwithstanding the provisions of Subsection (b) hereof, no Default by Lessee shall be deemed to exist as long as the Holder of the Project Financing Instrument, in good faith, has commenced promptly either (1) to cure the Default and to prosecute the same to completion, or (2) if possession of the Premises is required in order to cure the Default or if the Default is one under Section 24.01(d), (e), (f), or (h) hereof, to institute and Diligently pursue foreclosure proceedings and obtain possession and, upon obtaining such possession, commence promptly and Diligently to pursue cure of the Default to completion, subject to the provisions of Section 10.13(d) hereof, provided, however, that the Holder of the Project Financing Instrument shall have delivered to Lessor, in writing, its agreement to take the action described in clause (1) or (2) herein, and that during the period in which such action is being taken (and any foreclosure proceedings are pending) all of the other obligations of Lessee under this Lease, to the extent they are susceptible of being performed by the Holder of the Project Financing Instrument, are being duly performed.  However, at any time after the delivery of the aforementioned agreement, the Holder of the Project Financing Instrument may notify Lessor, in writing, that it has relinquished possession of the Premises or that it will not institute foreclosure proceedings, or, if such proceedings have been commenced, that it has discontinued such proceedings, or that it deems, and requests and receives Lessor's concurrence, that the Default has been cured by Lessee, and in such event the Holder of the Project Financing Instrument shall have no further liability under such agreement from and after the date it delivers such notice to Lessor (except for any obligations accruing prior to the date it delivers such notice) and thereupon, unless the Default has been cured by Lessee, Lessor shall have the unrestricted right to terminate the Lease and to take any other action it deems appropriate by reason of any Default by Lessee, and, upon any such termination, the provisions of Section 10.13 hereof shall be applicable.


(d)  Lessor and Lessee agree that, from and after the date upon which Lessor receives the notice mentioned in Section 10.10(b) hereof, they will not modify or amend this Lease in any respect or cancel or terminate this Lease or accept a surrender of this Lease other than as provided herein without the prior written consent of the Holder of the Project Financing Instrument who gave such notice.  


(e)  Except as provided in Section 10.12(b) herein, no Holder of any Project Financing Instrument shall become liable under the provisions of this Lease unless and until such time as it becomes, and then only for as long as it remains, the owner of the leasehold estate created hereby.


(f)  If there be more than one Holder of a Project Financing Instrument or other security on the Building, Buildings, or Project, then the one that is prior in lien on said Building, Buildings, or Project, respectively, shall have priority as to the rights and privileges afforded by any of the provisions of this Lease.


Section 10.13.


(a)  In case of termination of this Lease by reason of any Event of Default or for any other reason the Lessor shall give prompt notice thereof to the Holder of any Project Financing Instrument made in compliance with the provisions of Sections 10.09, 10.10, and 10.11 hereof, which notice shall be given as provided in section 10.12(b) hereof.  Lessor, on written request of such Holder of such Project Financing Instrument made any time within thirty (30) days after the giving of such notice by Lessor, shall, at the request and expense of the Holder of such Project Financing Instrument, cooperate with such Holder in connection with any proceedings to remove Lessee from the Premises, and shall execute and deliver a new lease of the Premises to such Holder or its designee or nominee, for the remainder of the term of this Lease, upon all the covenants, conditions, limitations, and agreements herein contained, provided that the Holder of such Project Financing Instrument shall deliver evidence of cure of defaulted item and pay to Lessor simultaneously with the delivery of such new lease all unpaid Rent due under this Lease up to and including the date of the commencement of the term of such new lease and all expenses, including, but not limited to, reasonable attorneys' fees and disbursements and court costs incurred by Lessor in connection with the Event of Default by Lessee, the termination of this Lease, and the preparation and recording of the new lease.


(b)  Any such new lease and the leasehold estate thereby created shall be subject to the same conditions contained in this Lease, shall continue to maintain the same priority as this Lease with regard to any mortgage, encumbrance, or pledge on the Building, Buildings, or Project or any part thereof or any other lien, charge, or encumbrance thereon, whether or not the same shall then be in existence, and shall provide that liens, charges, or encumbrances on the Building, Buildings, or Project that were subordinate to the Project Financing Instrument from which the new lease arose, and which would no longer be subordinate had there been foreclosure proceedings, shall not be or become a lien, charge, or encumbrance with respect to the new lease.  Concurrent with the execution and delivery of such new lease, Lessor shall assign to Lessee named therein all of its right, title, and interest in and to moneys (including insurance and condemnation proceeds), if any, then held by or payable to Lessor or Depositary, that Lessee would have been entitled to receive but for the termination of this Lease, and any ​sums then held by or payable to Depositary shall be deemed to be held by or payable to Depositary as Depositary under the new lease.


(c)  Upon the execution and delivery of a new lease under this Section 10.13, all Subleases which theretofore may have been assigned to Lessor thereupon shall be assigned and transferred, without recourse, by Lessor to Lessee named in such new lease.  Between the date of termination of this Lease and the date of execution of the new lease by all parties thereto, if the Holder of the Project Financing Instrument shall have requested such new lease as provided in Subsection (a) hereof, Lessor will not cancel any subleases or accept any cancellation, termination, or surrender thereof unless such termination shall be effected as a matter of law on the termination of this Lease, without notice to the Holder of the Project Financing Instrument except for default as permitted in the Subleases.


(d)  Notwithstanding anything to the contrary contained in this Section 10.13, the Holder of a Project Financing Instrument shall have no obligation to cure any Default of Lessee under Subsections (f) and (g) of Section 24.01 or any other provision of this Lease.  


Section 10.14.  In any circumstances where arbitration is provided for under this Lease, Lessor agrees that Lessor will give the Holder of a Project Financing Instrument who shall have given Lessor a notice as provided in Section 10.10(b) hereof, notice of any demand by Lessor for any arbitration, and Lessor will recognize the Holder of the Project Financing Instrument most senior in lien priority in each Building as a proper party to participate in the arbitration if Lessee fails to do so, whether such failure is in the matter of designating arbitrators or otherwise.


Section 10.15.  


(a)  During the term of this Lease, Lessor shall have the right and power at any time and from time to time to mortgage or otherwise create one or more security interests affecting the fee estate in the Premises, and to renew, modify, replace, consolidate, extend, or refinance any such mortgage.


(b)  During the term of this Lease, Lessor, in its sole discretion, shall have the right and power at any time that there  is an assignment, sale, mortgage, foreclosure, or any other transfer affecting a severable portion of the Project, that results in the creation of multiple Lessees under this Lease, to sever that portion of the Premises from this Lease and create a separate leasehold estate therefore.  The Premises hereof, and the Rent provided for herein, shall be amended in accordance with any such severance.  


Section 10.16.  Lessor may at any time freely sell, convey, assign, or transfer, in whole or in part, its interest, or part of its interest, in the Premises and this Lease.


Section 10.17.  There shall be no merger of this Lease, or of the leasehold estate created by this Lease, with the fee estate in the Premises by reason of the fact that this Lease or the leasehold estate created by this Lease or any interest in this Lease or any such leasehold estate may be held, directly or indirectly, by or for the account of any Person who shall own the fee estate in the Premises or any interest in such fee estate, and no such merger shall occur unless and until all Persons at the time having an interest in this Lease or in the leasehold estate created by this Lease shall join in a written instrument effecting such merger and shall duly record the same.


Section 10.18.  Any Sublessees occupying space within the Premises shall recognize that said Sublessees do not have any rights to relocation assistance payments, or similar benefits, in the event the Lessor shall, following an Event of Default, terminate this Lease or repossess the Premises and remove or evict such Sublessees or if such Sublessees voluntarily vacate the Premises following any such termination or repossession by Lessor in accordance with the provisions of this Lease.  The form of Sublease to be executed by any such Sublessee shall contain a provision setting forth the foregoing understanding in a form reasonably satisfactory to Lessor.


ARTICLE 11.  DESIGN AND CONSTRUCTION.  


Section 11.01.  Lessee covenants and agrees that, in accordance with this Article 11 and at its sole cost and expense, it shall promptly, upon the Commencement Date of this Lease, commence and Diligently undertake all work necessary to achieve Completion of the Project in accordance with District approved plans and specifications, that have been reviewed and accepted by Lessor, and Lessee shall obtain all necessary permits, consents, certificates, and approvals from the District of Columbia and all other governmental authorities having jurisdiction over the Premises for all work necessary to achieve Completion of the Project.


Section 11.02. 
(a) Within thirty (30) calendar days after the THE UNITED STATES ARMY Board’s right of disposal is vested and the Developer/Lessee is notified thereof, submission to DC Government of a completed Application for Rezoning.  Failure to comply will result in Default after ten (10) calendar days written notice plus an additional ten (10) calendar days from receipt by the Developer/Lessee to cure the missed milestone.  Default will result in loss of right to development and the loss of all deposit monies; 

(b) Within one hundred twenty (120) calendar days after said disposal notification, Developer/Lessee shall forward to THE GARRISON COMMANDER its commitment for construction financing to include all schedules, terms and conditions.  Failure to comply will result in Default after ten (10) calendar days written notice plus an additional thirty (30) calendar days from receipt by the Developer/Lessee to cure the missed milestone.  Default will result in loss of right to development and the loss of all deposit monies;

(c) Within one hundred twenty (120) calendar days after the THE UNITED STATES ARMY Board’s right of disposal is vested, appear at the Pre Hearing Submission to the Zoning Commission.  Failure to comply will result in Default after ten (10) calendar days written notice plus an additional ten (10) calendar days from receipt by the Developer/Lessee to cure the missed milestone.  Default will result in loss of right to development and the loss of all deposit monies; 

(d) Within one hundred eighty (180) calendar days of receipt of said disposal notification, Adoption and Approval of the Planned Unit Development (PUD) overlay and zoning classification by the DC Zoning Commission;

(e) Within the same one hundred eighty (180) calendar day requirement as set forth immediately above, submit an Environmental Impact Statement (EIS) in compliance with DC Government regulations;

(f) Concurrently with the one hundred eighty (180) calendar day requirement as set forth immediately above and with advice and consent of DC Government, file with the National Capitol Planning Commission (NCPC) and Fine Arts Commission (FAC) for all required approvals;

(g) Within two hundred forty (240) calendar days of receipt of said disposal notification, recordation of the record plat and tax lot(s) unless a public street issue occurs resulting in a DC City Counsel Bill to the House Committee on the District of Columbia for approval.  Within this same time line, the developer shall be required to have submitted completed construction drawings and have had them accepted by the District of Columbia;

(h) Within three hundred sixty (360) calendar days of receipt of said disposal notification, recordation of the record plat and tax lot(s) where a public street(s) requires approval of the House Committee on the District of Columbia for approval;

(i) Within three hundred thirty (330) calendar days [four hundred fifty (450) calendar days where a Congressional Street Approval is required] of receipt of said disposal notification, issuance by District of Columbia a Permit for Excavation for the approved plan;

(j) Upon issuance of the excavation permit, Developer/Lessee shall forward to THE GARRISON COMMANDER its commitment for permanent financing, including all schedules, terms and conditions.  Failure to comply will result in Default after ten (10) calendar days written notice plus an additional thirty (30) calendar days from receipt by the Developer/Lessee to cure the missed milestone.  Default will result in loss of right to development and the loss of all deposit monies;

(k) No later than one hundred twenty (120)  days after vesting of the AFRH’s right of disposal after the date of the Lessor's approval of the Lessee's Design Development Materials, the Lessee shall submit to the District of Columbia  its application to obtain a demolition permit and shall simultaneously submit proof reasonably satisfactory to Lessor of Lessee's financial ability to accomplish Completion of the Project in accordance with the provisions of this Lease.  Such proof shall include a copy of Lessee's written financing commitment from the Holder or proposed Holder of the Project Financing Instrument, ​written proof of any grants or other governmental benefit programs applied for or obtained for the Project, and a current financial statement for Lessee and all general partners of any partnership that is Lessee hereunder, prepared by a duly licensed certified public accountant and prepared in accordance with generally accepted accounting principles consistently applied.  Lessee shall submit updates to such information as reasonably requested by Lessor at any time prior to commencement of excavation.  It shall not be unreasonable for Lessor to reject submissions that do not meet generally accepted standards at the time of the submission or do not evidence adequate financial resources to commence, Diligently pursue, and timely Complete the Project.


Section 11.03.


(a)  The services of the architects, engineers, retail experts, operators, and such other professionals whose names are listed on Exhibit   , annexed hereto and made a part hereof, may not be terminated by Lessee without the prior written consent of Lessor, nor may the professional team be supplemented without the prior written consent of Lessor.


(b)  Lessee, at its sole cost and expense, shall cause plans and specifications to be prepared for the construction of the entire Project, which plans and specifications shall be in accordance with this Article 11 and all applicable Requirements.  Said plans shall provide that the Project shall stand only on the Land and any easements provided herein, shall be a complete, self-contained, operating unit containing adequate utilities and facilities, and shall be of a design, character, and appearance appropriate to, and in keeping with, the Plan and the approved Schematic Design Materials, annexed hereto as Exhibit   and made a part hereof.  Nothing contained in this section shall be deemed to prohibit the Lessee from securing the supply of steam, electricity, gas, and like utilities from public utility companies, requiring connections beyond the Land, or from using vaults under the adjacent sidewalks, provided appropriate agreements are obtained and provided such use is approved in writing in advance by the Lessor.


Section 11.04.


(a)  In accordance with the schedule provided in Section 11.07 below, Lessee, at its sole cost and expense, shall have prepared by an architect and shall submit to the District of Columbia all design materials in compliance with its requirements including but not necessarily limited to site plans, floor plans, elevations, sections, renderings, schedules, programs, materials or any other submissions requested by the District of Columbia.


Section 11.05.

Lessee, at its sole cost and expense, shall have all Construction Documents and Materials prepared by an architect and shall submit to the District of Columbia and any other government agency, commission, or authority having jurisdiction over development of any kind and in any matter pertaining  to the demised property.  Submittals will be, at all times, in the manner and format as prescribed by these entities.  the Lessor, in accordance with the schedule in Section 11.07 below, Construction Documents and Materials. "Construction Documents and Materials" means any and all drawings, designs, renderings, specifications, materials, analyses, programs or any other submission required by the District of Columbia and any other governmental agency, commission, or authority having jurisdiction over development of any kind and in any matter pertaining to the demised property.  


Section 11.06.

Reserved


Section 11.07.


(a)  Lessor and Lessee covenant and agree that the design materials, Formal Filing Documents and Materials, and Construction Documents and Materials described in Sections 11.04 and 11.05, respectively, and all approvals to be granted by the District of Columbia as well as the financial commitment information as described in Section 11.02 shall be done in accordance with the schedule outlined in Section 1102. 

(b) Lessor agrees to perform any review of financial information described in Section 11.02 and updated Small Business Set-Asides and First Source Agreement Employment Program information described in Section 38.02 promptly, and provide Lessee with comments or approval.  The parties recognize that from time to time elements of these submissions may require additional attention.  To the extent that Lessor requires additional information or study of any aspect of said submissions, Lessor, at its sole discretion, may provide Lessee in writing with such additional time as is necessary to respond to comments for requests for additional information or study.


(c)  Lessor agrees not to withhold, condition, or delay unreasonably its approval of any documents or materials required to be submitted by this Article 11.  The parties recognize that from time to time elements of these documents or materials may require additional attention.  To the extent that Lessor requires additional study of elements or revisions to the documents or materials, the Lessor, at its reasonable sole discretion, may provide Lessee in writing with such additional time as is necessary for the Lessee to re-study or revise the submission.  To facilitate Lessor's review and to minimize revisions, Lessor and Lessee shall establish a schedule for design progress meetings, such meetings to take place no less often than once per month and to be attended by the professionals responsible for production of the Design Development Materials and Construction Documents and Materials.  The Lessee shall be responsible for preparing minutes documenting the design progress meetings and shall furnish copies to all persons attending such meetings within five (5) working days of each such meeting.


(d)  It shall not be deemed unreasonable for Lessor to disapprove any submission that is not in compliance with the previously approved design submission, or that does not adequately address comments received from Lessor in its review, and it shall not be deemed unreasonable for Lessor to use its sole discretion in approving or disapproving those aspects of the Project that pertain to residential, retail, parking, or arts or arts-related retail uses or that affect the external appearance of the Project or the Historic Preservation Eleinents.  Also, the Lessor shall not be required to approve any plans or specifications that are based on the use of any real property (including air rights) other than the Land, or that are not in conformity with the Proposal.  If the Lessee shall contend that the Lessor is unreasonable in withholding any such approval, Lessee may appeal to the Board of Directors of the Lessor, which shall make the final and binding determination with respect thereto.


(e)  Lessor shall incur no liability to Lessee or any third parties for the design, safety, or suitability of the Project as a result of its review and approval of Lessee's documents or materials.  Review or approval by the Lessor shall not constitute a representation or agreement by Lessor that the said documents or materials comply with local laws and regulations or meet standards of the industry.


Section 11.08.  The Lessee represents that such technical support, engineering feasibility, and other studies as shall be required to compile information concerning the condition of the Premises and the appropriate approach to site excavation, underpinning adjacent properties, sheeting and shoring, and construction are being performed.  All such studies shall be performed and copies thereof shall be submitted to the Lessor promptly upon receipt by Lessee and prior to commencement of Demolition.


Section 11.09. Reserved


Section 11.10.  Upon Lessee's written request, Lessor, at its sole discretion, and in writing, may permit or deny the Lessee an extension of the time periods hereinbefore set forth for submission of the plans, specifications, or amendments provided in this Article 11.  No such extensions of said time periods shall be provided if the Lessee shall not have pursued the preparation of plans, specifications, or amendments promptly and with due Diligence, or if Lessee shall not have Diligently pursued accomplishment of other aspects of Building planning and preparation not affected by the specific extension sought.  If the Lessee shall fail to submit plans, specifications, and amendments required by this Article 11, in accordance with the schedule in Section 11.07, then the Lessor may notify the Lessee in writing of the Lessor's claim to that effect, and the Lessor shall have the right and privilege to terminate this Lease within ten (10) days after the missed scheduled date.  If such notice is given, this Lease shall terminate on the tenth day following the day Lessor sends written notice of termination to Lessee and shall expire with the same force and effect as if such date had been the Expiration Date herein originally set forth, unless the Lessee, within such ten (10)-day period following the missed schedule date, shall have submitted the required plans, specifications, or amendments that are subject to the specific ti​me period involved, in which case this Lease shall not terminate.


Section 11.11.  (INSURANCE PROVISIONS SHOULD BE THROUGHTLY DISCUSSED WITH COUNSEL AND THE CORPS OF ENGINEERS TEAM BEFORE CHANGES ARE AGREED TO )


(a)  Lessee covenants and agrees that, prior to the commencement of any Demolition, excavation, or construction on the Premises, Lessee shall provide, or cause to be provided, and thereafter shall keep in full force and effect, or cause to be kept in full force and effect, until permanent certificates of occupancy are issued as provided in Section l1.13 hereof, the following types of insurance or certificates therefore at no cost to Lessor:



(1)  contractor comprehensive general liability insurance in an amount not less than Fifteen Million Dollars ($15,000,000) for bodily injury and not less than Five Million Dollars ($5,000,000) for property damage, such insurance to include operations premises liability, contractors protective liability on the operations of all subcontractors, completed operations, contractual liability (designating the indemnity provisions of the Construction Agreements), and automobile liability (owned and non-owned), and if the contractor is undertaking foundation, excavation, or demolition work, an endorsement that such operations are covered and that the "XCU Exclusions" have been deleted;



(2)  workers compensation and disability benefits insurance covering all persons employed by the contractor in connection with the construction of the Premises;



(3)  owners protective insurance written under a comprehensive general liability policy form (separate from the contractors comprehensive general liability policy required by Section 11.11(a)(1)), naming Lessor and Lessee as their respective interests may appear, in an amount not less than Ten Million Dollars ($10,000,000) for bodily injury and not less than One/Two Million Dollars ($1,000,000/ $2,000,000) for property damage; and

(4)  builders risk insurance (fire with broad form extended coverage, including vandalism and malicious mischief) written on a completed value (non-reporting) basis with limits as provided in Section 7.01(a)(1) hereof, naming any general contractor engaged by Lessee, Lessee, and Lessor, as their respective interests may appear, and naming the Holder of the Mortgage as insured under a standard mortgagee clause.  In addition, such insurance (A) shall contain an endorsement stating that "permission is granted to complete and occupy" and (B) if any off-site storage location is used, shall cover, for full insurable value, all materials and equipment on or about any such off-site storage location intended for use with respect to the Premises.


(b)  Lessee further covenants and agrees that:



(1)  no Demolition, excavation, or construction shall be commenced until Lessee shall have delivered to Lessor the original policies, memoranda, or certificates thereof, as required by this Section 11.11 and as more fully provided in Section 13.01(f) hereof, and



(2)  Lessee shall comply with the provisions of Section

7.02 hereof with respect to the policies required by this Section 11.11.


(c)  From and after the time a permanent certificate of use and occupancy is issued as provided in Section 11.13 hereof, Lessee covenants and agrees to procure other appropriate insurance as more fully provided in Article 7 and Section 13.01(f) hereof.


Section 11.12.


(a)  (1)  "Construction of a Building" and "Construction of the Building" shall include all the work necessary to complete Demolition, excavation of the site, sheeting and shoring of the site, laying the foundation, building the structure to grade, building the structure above grade up to and including the roof, enclosing the structure to protect it from the elements, installing elevator equipment, required paving of the site adjacent to the Building, and performing all such other work as is necessary to obtain a certificate of use and occupancy for the Building.



(2)  "Construction of the Project" shall include all work necessary to achieve Construction of the Building for each Building that is within the Project.


(b)  Lessee shall commence and Diligently undertake Construction of the Project from "as is" condition of the Premises on the Commencement Date to Completion of the Project in accordance with the schedule set forth in Section 5.01.


(c)  Construction of the Project shall be (1) prosecuted with all reasonable Diligence, subject to Unavoidable Delay, (2) completed in a good and workmanlike manner, with new materials (except for the Historic Preservation Elements described in Section 11.20 hereof) of first-class quality, in accordance with the approved Construction Documents and Materials and Formal Filing Documents and Materials, and (3) completed in accordance with the milestones and timelines setout in Section 11.12 and subject, however, to an approved schedule for phasing construction and subject further to any granted extensions for Unavoidable Delay. 


(d)  Milestones and Timelines referred to in Section 11.02 herein may be extended in writing if signed by both parties.  Such extensions shall not be considered Lease amendments if the date for Completion of the Project is not extended.  Lessor specifically reserves its right to withhold its approval of any extension.  If the date for Completion of the Project is extended, however, a Lease amendment, signed by the Lessor and Lessee, and recorded in accordance with the provisions of Section 39.01, shall be required.  This schedule may be extended without extending the schedule for refunds in Section 5.01(b), and Lessor does not waive its right to retain any or all refunds thereunder by extending the schedule herein.

Section 11.13.


(a)  Upon Completion of a Building, Lessee shall furnish Lessor with (1) a certificate from Lessee's architect certifying that Construction of the Building(s) has been completed in accordance with the approved Construction Documents and Materials and Formal Filing Documents and Materials, (2) a true copy of the certificate of use and occupancy for the Building issued by the District of Columbia, and (3) a survey by a licensed surveyor showing all Buildings comprising the Premises.  "Completion of a Building" shall mean substantial completion of all construction work on the Building in accordance with the approved Construction Documents and Materials and Formal Filing Documents and Materials, as evidenced by the delivery by Lessee to Lessor of a certificate of substantial completion of the Project (AIA Document G704, April 1978 edition, or any successor or replacement certificate) executed by Lessee's architect, and the issuance of a certificate of use and occupancy by the District of Columbia for that Building.  Lessee shall furnish Lessor with such certificate of  use and occupancy promptly upon its being issued by the District of Columbia. 


(b)  "Completion of the Project" shall mean Completion of all Buildings including integrated and surface parking facilities within the Project; all infrastructure on and off site; all street and landscape elements and public spaces; as evidenced by the delivery by Lessee to Lessor of a certificate of substantial completion of the Project (AIA Document G704, April 1978 edition, or any successor or replacement certificate) executed by Lessee's architect; all use and occupancy permits required by the District of Columbia for any parking facilities, commercial uses and residential uses. 


(c)  "Completion of Phase One (1) shall  have the same meaning as 11.13(b) except that it shall pertain to any numbered phase as approved by the District of Columbia as partial development of the entire site. 



Section 11.14.

If, after receiving final approval by the District of Columbia of the Construction Documents and materials, the Lessee desires any material or substantial changes in the Construction Documents and Materials or desires material or substantial additions thereto or deletions therefrom, which material or substantial changes, additions, and deletions are hereinafter collectively referred to as "Revisions", the Lessee must furnish the Lessor with a statement of the requested Revisions, and submitting with this statement appropriate plans and specifications showing in detail the nature of the Material Revisions requested to the District of Columbia for its approval.  Unless within twenty (20) days after receipt of such plans and specifications from the Lessee, the Lessor gives notice that it does not approve the requested Material Revisions, the Lessee may proceed with the approval process as may be required by the District of Columbia.  The Lessor covenants not to delay, condition, or withhold unreasonably its approval of such Material Revisions, but the withholding of the Lessor's consent to any Material Revision proposed by the Lessee shall not be deemed unreasonable if the same shall affect (1) the external appearance of the Buildings or the Historic Preservation Elements, (b) the residential, retail, parking, or related commercial uses, (c) the value of the Project, or (d) compliance with approved Plans and Specifications.  Non material changes, additions, or deletions respecting work or materials, not substantially or adversely affecting any of the foregoing items (a) through (d) may be made in the approved Construction Documents and Materials and Formal Filing Documents and Materials at any time without the approval of the Lessor, provided that all applicable agencies, departments, or other bodies having jurisdiction have approved them, if necessary, and provided that the Lessor has received five (5) days advance written notice thereof.  In the event that the Lessor believes that a change, addition, or deletion, is a Material Revision, it will immediately notify the Lessee and proceed with the review as provided herein for Material Revisions.


Section 11.15.

In the event of any Default by the Lessee resulting in the termination of this Lease, the Lessee hereby assigns to the Lessor all of the Lessee's right, title, and interest in and to any and all plans, designs, drawings, models, sketches, and specifications made or prepared for the Lessee or by the Lessee's order with respect to the Project.  This assignment is made to the Lessor without the Lessor being liable to the Person who made or prepared such plans, designs, drawings, models, sketches, or specifications.  The Lessee shall include the provisions of this section in any agreement the Lessee may enter into with the architects, engineers, or other professionals engaged by the Lessee or on behalf of the Lessee.  Said agreements shall further provide that such architects, engineers, or other professionals shall promptly honor the Lessor's written notice and demand, when served by registered mail, return receipt requested, that the Lessee has committed a Default resulting in the termination of this Lease, and that all such plans, designs, drawings, models,, sketches,, or specifications, to the extent of the Lessee's right, title, and interest therein, be promptly delivered to the Lessor.  The Lessee shall promptly deliver to the Lessor a true copy of every such architect's, engineer's or other professional's agreement, within thirty (30) days of executing each such agreement, and upon execution of this Lease deliver any agreements then in existence.


Section 11.16.

During Construction of the Buildings the Lessor may, from time to time, inspect the Buildings and all plans, shop drawings, and specifications.  At Lessor's request, the Lessee shall furnish Lessor with copies of all plans, shop drawings, and specifications relating to Construction of the Buildings.  In the event that, during such Construction of the Buildings or at any time prior to the issuance of a Certificate of occupancy for the Buildings, the Lessor shall determine that a Building or Buildings are not being constructed in accordance with the Construction Documents and Materials, prompt notice in writing shall be given to the Lessee specifying in detail the particular deficiency, omission, or other respect in which the Lessor claims Construction of the Building or Buildings does not accord with the Construction Documents and Materials.  Upon receipt of any such notice, the Lessee shall immediately take such steps as are necessary to cause corrections to be made as to any deficiencies, omissions, or otherwise, but in no event may Lessee not take such steps within five (5) days of receiving notice from Lessor.


Section 11.17.


(a)  Lessee agrees that, throughout the course of Construction of the Buildings and at, and after, the Completion of the Project, the Premises will be free and clear of all liens (except approved Project Financing Instruments) arising out of, or connected with, the Construction of the Buildings, as provided in Section 16.02 hereof.


(b)  For each Building in the Project, prior to commencement of Demolition, excavation, underpinning, and sheeting and shoring as provided in Section 11.12(b), Lessee shall provide Lessor with assurance of lien-free Completion of the Building; such assurance may be either (1) performance and payment bonds issued by a corporate surety in the amount of one hundred percent (100%) of the construction estimate provided with the Construction Documents and Materials or (2) an unconditional irrevocable letter of credit issued to Lessor by a banking institution in the District of Columbia having assets of not less than Five Hundred Million Dollars ($500,000,000) in the amount of one hundred percent (100%) of the construction estimate provided with the Construction Documents and Materials.


Section 11.18.


(a)  Lessor shall not be liable in any manner for payment or otherwise to any contractor, subcontractor, laborer, or supplier of materials in connection with the Construction of the Buildings.


(b)  Lessee shall be entitled to the salvage value of any improvements, Equipment, machinery, or materials that are located on the Premises on the Commencement Date and that are to be removed by Lessee at its expense during Construction of the Buildings in accordance with the Construction Documents and Materials.  


Section 11.19.

Lessor agrees that, at no expense to Lessor, (a) it shall reasonably cooperate with Lessee in all matters relating to the Construction of the Buildings, (b) it shall use reasonable efforts to attempt to minimize delay in the Construction of the Project, and (c) it shall cooperate with Lessee in seeking prompt action to be taken on any applications made for any required or desired municipal consents, approvals, or other action related thereto, but Lessor shall not be liable to Lessee or any third parties if any such applications are not approved or promptly decided.


Section 11.20.


(a)  The two historic elements  that the Lessee is required to restore are located at:


    (i)
Southeast Gate Lodge identified as building number 63  in the Qualitative Analysis of The Architectural And Landscape Significance Of The THE GARRISON COMMANDER by Geier Brown Renfrow, Architects


    (ii)  The iron fence along portions of the site’s perimeter.

(b)  The Lessee is required to retain and rehabilitate the historic building identified above.  The Lessee is required to retain and restore the building structure and exterior facade and to restore or reconstruct the interior.

(c) The Lessee is required to retain and rehabilitate the fence identified above.


(d)  The Lessee agrees to follow the methods described in The Secretary of the Interior's Standards for Rehabilitation and Guidelines for Rehabilitating Historic Buildings, as the same may be amended from time to time, in rehabilitating the historic property described in Section 11.20(a) through (c) above (the "Historic Preservation Elements").


(e)  Lessee agrees to maintain the Historic Preservation Elements in good repair and in a clean and safe condition and in a manner that will not exacerbate the normal aging of the Historic Preservation Elements or accelerate their deterioration.


(f)  Lessee agrees that, without the express written permission of the Lessor, Lessee will undertake no construction, alteration, or remodeling of any of the improvements on the Premises which, in the sole opinion of the Lessor, would adversely affect the Historic Preservation Elements.

(g)  Not withstanding the foregoing, Lessee may, without the prior approval of Lessor, replace, reconstruct, repair, repaint, or refinish existing parts or elements of the Historic Preservation Elements, damage to which has resulted from casualty loss, deterioration, or wear and tear, provided that:

(i)
Such replacement, reconstruction, repair, repainting, or refinishing is 

performed in accordance with The Secretary of Interior's Standards for Rehabilitation and Guidelines for Rehabilitating Historic Buildings, as the same may be amended from time to time; and

(ii) Such replacement, reconstruction, repair, repainting, or refinishing will comply with the requirements of all applicable federal, state, and local government laws and regulations. 

ARTICLE 12.  REPAIRS.  


Section 12.01.  Lessee, at its sole cost and expense, throughout the term of this Lease, shall take good care of the Premises and the Buildings, and shall put, keep, and maintain the Buildings in good and safe order and condition, and make all repairs therein and thereon, interior and exterior, structural and nonstructural, ordinary and extraordinary, foreseen and unforeseen, necessary to keep the same in good and safe order and condition, howsoever the necessity or desirability therefor may occur, and whether or not necessitated by wear, tear, obsolescence, or defects, latent or otherwise, except as provided in Articles 8 and 9 hereof ("Repairs”).  Lessee shall not commit or suffer, and shall use all reasonable precautions to prevent waste, damage, disfigurement, or injury to the Premises.  When used in this Section 12.01, the term "Repairs" shall include all necessary replacements, alterations, and additions.  All Repairs made by Lessee shall be at least equal in quality and class to the original work, and shall be made in compliance with the applicable laws, regulations, and rules of the District of Columbia and all other governmental authorities having jurisdiction over the Premises, and, as to policies of insurance, the applicable Board of Fire Underwriters or any successor thereto, and under the building codes, as amended from time to time, pursuant to which the Construction of the Buildings took place.


Section 12.02.

Lessee, at its sole cost and expense, also shall keep clean and free from dirt, snow, ice, rubbish, and obstructions, the sidewalks, pedestrian walkways, vaults, sidewalk hoists, gutters, and curbs comprising, in front of, or adjacent to, the Premises, as well as areas which Lessee is given a right to use for Lessee's benefit.


Section 12.03.

Lessor shall not be required to furnish any services, utilities, or facilities whatsoever to the Premises.  Lessor shall have no duty or obligation to make any alteration, change, improvement, replacement, Restoration, or Repair to, or to demolish, any Buildings.  From and after the Commencement Date, Lessee assumes the full and sole responsibility for the condition, operation, Repair, alteration, improvement, replacement, maintenance, and management of the Premises.


Section 12.04.

The obligations of Lessee under this Article 12 are subject to the provisions of Article 11 hereof requiring Lessee to Construct the Buildings in accordance with all approvals granted.

ARTICLE 13.  CHANGES, ALTERATIONS, AND ADDITIONS.


Section 13.01.  From and after the Completion of the Buildings, Lessee, whether voluntarily or in connection with a Repair or Restoration required by this Lease, shall not demolish, replace, or materially alter the Buildings, or any part thereof, or make any addition thereto or construct any additional Building(s) on the Premises, or take any action that, in the sole opinion of the Lessor, would materially alter or affect the external appearance of the Project or have a material affect on the Historic Preservation Components described in Section 11.20 hereof or on the residential or commercial uses of the Project, or affect compliance with any Plan or Phase approved by the District of Columbia during the term of this lease and any extension thereof (any such action being herein referred to as a "Capital Improvement"), unless Lessee shall comply with the following requirements.  Capital Improvements shall not refer to and shall specifically exclude (i) non-structural interior renovations, remodeling, redecorations, alterations, installations, and Sublessee improvements of any space within the Buildings and (ii) minor, in the sole opinion of Lessor, exterior redecorations, alterations, installations, and Sublessee improvements of commercial space of the Buildings, so long as there is no change of use, as provided in Article 23.


(a)  As to any single Capital Improvement, the cost of which is reasonably estimated by a professional cost estimator to exceed ten percent (10%) of the fair market value of a Building based on its then-existing use, or which may affect the external appearance of a Building or the Historic Preservation Elements, Lessee shall furnish to Lessor a complete set of plans and specifications for any such Capital Improvement at least forty-five (45) days in advance of any work on the affected Building.


(b)  No Capital Improvement shall be undertaken until Lessee shall have procured the written consent of Lessor, if the cost of the Capital Improvement is reasonably estimated to exceed ten percent (10%) of fair market value, or if the Capital Improvement may affect the external appearance of a Building or the Historic Preservation Elements, and until Lessee shall have procured and paid for, insofar as the same may be required from time to time, all permits and authorizations of all applicable agencies, departments, or other bodies having jurisdiction.  Lessor's consent shall not be unreasonably withheld or delayed, except that it shall be in Lessor's sole discretion to approve any Capital Improvement that affects the external appearance of the Buildings or the Historic Preservation Elements described in Section 11.20 hereof.  Lessor shall not unreasonably refuse to join in the application for such permit or authorization, provided the same is made without cost or expense to Lessor and is not of such a nature as requires the consent of Lessor pursuant to Section 23.04 hereof.  A duplicate original of any required consent of the Holder of the Project Financing Instrument and copies of all required permits and authorizations, certified to be true copies thereof by Lessee, shall be delivered to Lessor prior to the commencement of any Capital Improvement.


(c)  All Capital Improvements, when completed, shall be of such character as not to reduce the value and utility of the Premises below its value and utility immediately before construction of such Capital Improvement was commenced.


(d)  Any Capital Improvement shall be completed promptly (Unavoidable Delays excepted) and in good and workmanlike manner and in compliance with the Plan, all applicable permits and authorizations and building and zoning laws, and with all other laws, ordinances, orders, rules, regulations, and requirements of all governmental municipal departments, commissions, boards, and authorities having jurisdiction, and in accordance with the approved plans and specifications therefore and the orders, rules, regulations, and requirements of the Insurance Rating Bureau of District of Columbia or any similar body having jurisdiction or exercising similar functions.


(e)  The cost of any Capital Improvement shall be paid in cash or its equivalent so that the Premises shall at all times be free of liens for labor and materials supplied or claimed to have been supplied to the Premises, excepting liens that have been indemnified or insured against by a surety, bonding, or title insurance company to the reasonable satisfaction of Lessor.   The provisions of this Subsection (e) shall not be deemed to prohibit Lessee from securing a Project Financing instrument otherwise permitted by this Lease.


(f)  No Capital improvement shall be Undertaken until Lessee shall have delivered to Lessor insurance policies or certificates therefore issued by responsible insurers, bearing notations evidencing the payment of premiums or accompanied by other evidence satisfactory to Lessor of such payments, for workers compensation and employer liability insurance covering all persons employed in connection with the Capital Improvement and with respect to whom death or bodily injury claims could be asserted against Lessor, Lessee, or the Premises, and, unless the liability insurance then in effect with respect to the Premises shall cover the risk, owners protective liability insurance expressly covering the additional hazards resulting from the Capital Improvement with limits not less than those and otherwise subject to the same conditions and requirements set forth in Articles 7 and 11 with respect to the liability insurance required thereunder.  If under the provisions of any fire, liability, or other insurance policy then covering the Premises or any part thereof, any consent to such Capital Improvement of said insurance company or companies issuing such policy shall be required to continue and keep such policy in full force and effect, Lessee shall obtain such consents and pay any additional premiums or charges therefor that may be imposed and pay any additional premiums or charges therefor that may be imposed by said insurance company.  In connection with any Capital improvement involving Demolition or substantial construction or reconstruction, Lessee shall maintain and provide to Lessor, at Lessee's sole cost and expense, builders risk insurance that complies with the provisions of Article 11 hereof that are applicable with respect to the original construction of the Premises, and in amounts therefore that are adjusted by the Consumer Price Index using the commencement Date hereof as the reference date.


(g) In the event that the reasonably estimated cost of any single Capital Improvement required to be submitted to Lessor in accordance with the provisions of this Section 13.01, is ten percent (10%) of fair market value and does not affect the external appearance of a Building, Lessee shall furnish the Lessor the following:



(1)  a contract for the construction of the Capital

Improvement satisfying the requirements of Subsection (c)(2) of

Section 8.02(c)(2) hereof; and



(2)  an assignment to Lessor of the aforesaid contrac​t satisfying the requirements of Section 8.02(c)(3) hereof.


Section 13.02.  No Capital Improvement undertaken as a single project and involving an estimated cost exceeding ten percent (10%) of the fair market value of a Building based on its then-existing use shall be undertaken unless (a) Lessor shall have been furnished by Lessee, at Lessee's expense, with the identical surety bond or other security provided by Lessee to the Holder of the Project Financing Instrument in respect of such Capital Improvement, (b) Lessor shall have been furnished by Lessee, at Lessee's expense, with an assurance of completion that meets the requirements in Section 11.18, (c) Lessee shall have deposited with the Depositary a sum sufficient to pay the entire cost of such Capital Improvement as estimated by a professional cost estimator, which sum shall be disbursed in accordance with the provisions of Section 8.02 hereof, (d) Lessee shall have obtained a written commitment from an Institutional Lender in favor of Lessee whereby such Institutional Lender shall have agreed to loan Lessee a sum sufficient to pay the entire cost of such Capital Improvement as estimated, as aforesaid, upon terms, conditions, and security then generally prevailing in the District of Columbia for loans for like purposes, or (e) Lessee is included within the definition of an Institutional Lender.

ARTICLE 14.  REQUIREMENTS OF PUBLIC AUTHORITIES,



   INSURANCE UNDERWRITERS, AND POLICIES.


Section 14.01.  Lessee, at its sole cost and expense, promptly shall comply with any and all applicable present and future acts, laws, rules, orders, ordinances, regulations, statutes, requirements, codes, and executive orders (individually referred to as a "Requirement" and collectively referred to as "Requirements"), irrespective of the nature of the work required to be done, extraordinary as well as ordinary, of Federal, State, city, or other governmental, public, or quasi-public authorities now existing or hereafter created, and of any and all of their departments and bureaus, and of the Insurance Rating Bureau of the District of Columbia or other body exercising similar functions with respect to policies of insurance affecting the Premises.


Section 14.02.  Lessee shall have the right to contest the validity of any Requirement or the application thereof at Lessee’s sole cost and expense.  During such contest, compliance with any such contested Requirement may be deferred by Lessee upon condition that, before instituting any proceedings, Lessee shall furnish to Lessor a surety company bond or other security reasonably satisfactory to Lessor, securing compliance with the contested Requirement and payment of all interest, penalties, fines, fees, and expenses in connection therewith.  Any such proceeding instituted by Lessee shall be begun as soon as is reasonably possible after any such contestable matters arise and shall be prosecuted to final adjudication with reasonable dispatch.  Notwithstanding the furnishing of any bond or security, Lessee shall promptly comply with any such Requirement, and compliance shall not be deferred if at any time the Premises, or any part thereof, shall be in danger of being forfeited or if Lessor shall be in danger of being subjected to criminal and/or civil liability or penalty by reason of noncompliance therewith.  Lessor agrees that it shall cooperate with Lessee in any such contest to such extent as the Lessor may reasonably deem proper, it being understood, however, that Lessor shall not be subject to any liability for the payment of any costs or expenses in connection with any such proceeding brought by Lessee, and Lessee covenants to indemnify and save Lessor harmless from any such costs or expenses.


Section 14.03.  The undertakings by Lessee in Section 14.01 hereof are not intended to constitute a waiver by Lessee of the right to claim the benefit of any valid "grandfather provision" contained in any Requirement, provided that Lessee complies with any applicable provisions of Section 14.02 hereof.

ARTICLE 15.  EQUIPMENT.


Section 15.0l.  After the Completion of the Building, Lessee shall not have the right, power, or authority to, and will not, remove any Equipment from the Premises, except for repairs, cleaning, or other servicing, without the prior written consent of Lessor, which consent shall not be unreasonably withheld or delayed, unless the Equipment is promptly replaced by Equipment of generally similar or better kind and quality except that any Equipment that is more than twenty (20) years old when replaced shall be replaced by Equipment that meets standards that are current when replaced.


Section 15.02.  Lessee shall keep all Equipment in good order and repair.

ARTICLE 16.  DISCHARGE OF LIENS; BONDS.


Section 16.01.  Lessee shall not do, or cause or allow to be done, anything whereby the estate, rights, and interest of Lessor in the Premises or any part thereof might be impaired.


Section 16.02.  If any mechanic's, laborer's, or materialman's lien or lien relating to public space at any time shall be filed against the Premises or any part thereof, Lessee, within thirty (30) days after notice of the filing thereof, shall cause the same to be discharged of record by payment, deposit, bond, order of a court of competent jurisdiction, or otherwise.  If Lessee shall fail to cause such lien to be discharged within the period aforesaid, then, in addition to any other right or remedy, Lessor may, but shall not be obligated to, discharge the same either by paying the amount claimed to be due or by procuring the discharge of such lien by deposit or by bonding proceedings, and in any such event Lessor shall be entitled, if Lessor so elects, to compel the prosecution of an action for the foreclosure of such lien by the lienor and to pay the amount of judgment in favor of the lienor with interest, costs, attorneys' fees, and allowances.  Any amount so paid by Lessor with all costs and expenses incurred by Lessor in connection therewith, together with interest thereon at the same rate that would be charged at that time on overdue Rent pursuant to Article 6 hereof, accruing from the respective dates of Lessor's making of the payment or incurring of the costs and expenses, shall constitute Rent payable by Lessee under this Lease and shall be paid by Lessee to Lessor on demand.  Notwithstanding the foregoing provisions of this Section 16.02, Lessee shall not be required to discharge any such lien if Lessee is in good faith contesting the same and has furnished a security bond or other such security reasonably satisfactory to Lessor in an amount sufficient to pay such lien with interest and penalties.


Section 16.03.  Nothing in this Lease contained shall be deemed or construed in any way as constituting the consent or request of Lessor, express or implied, by inference or otherwise, to any contractor, subcontractor, laborer, or materialman for the performance of any labor or the furnishing of any materials for any specific improvement, or alteration to, or repair of, the Premises or any part thereof, nor as giving Lessee any right, power, or authority to contract for or permit the rendering of any services or the furnishing of materials that would give rise to the filing of any lien against the interest of Lessor in the Premises or any part thereof or any funds of Lessor.  Notice is hereby given, and Lessee shall cause, all Construction Agreements involving Twenty-Five Thousand Dollars ($25,000) or more to provide that Lessor shall not be liable for any work performed or to be performed at the Premises for Lessee or any Sublessee or for any materials furnished or to be furnished at the Premises for any of the foregoing, and that no mechanic's or other lien for such work or materials shall attach to or affect the estate or funds or fee interest of Lessor in and to the Premises.


Section 16.04.  Lessee shall have no power to make any contract that may create, or to do any act that shall cause, any lien, mortgage, or other encumbrance to affect the estate or funds of Lessor, or of any fee interest in the Premises.

ARTICLE 17.   NO REPRESENTATIONS BY LESSOR.


Section 17.01.  Lessee accepts the Premises in their "as is” condition and state of repair existing on the Commencement Date, and Lessee agrees that no representations, statements, or warranties, express or implied, have been made by or on behalf of Lessor with ​respect to the Premises, the status of title thereof (subject to the provisions of Articles 2 and 35 hereof), the physical condition thereof, the income to be derived therefrom, the zoning or other laws, regulations, rules, and orders applicable thereto, the use that may be made of the Premises, or the suitability thereof for Lessee's intended use thereof, and that Lessee has relied on no such representations, statements, or warranties, and that Lessor shall in no event whatsoever be liable for any latent or patent defects in the Premises.


Section 17.02.  Lessee agrees that no other representations, statements, or warranties express or implied, have been made by or on behalf of Lessor with respect to the transaction pursuant to which Lessor has leased the Premises to Lessee, or the laws applicable to this transaction, the Impositions (including, without limitation, the Payments in Lieu of Taxes) payable with respect to the Premises, that Lessee has relied on no such representations, statements, or warranties, and that Lessor shall in no event whatsoever be liable by reason of any such claimed misrepresentations or breach of warranties.

ARTICLE 18.  LESSOR NOT LIABLE FOR INJURY OR DAMAGE, ETC.


Section 18.01.  During the term of this Lease, Lessor shall in no event whatsoever be liable for any injury or damage to any property or to any Person happening on, in, or about the Premises and its appurtenances, nor for any injury or damage to the Premises or to any property belonging to Lessee or any other Person that may be caused by any fire or breakage, or by the use, misuse, or abuse of any of the elevators, hatches, openings, installations, stairways, or hallways, or that may arise from any other cause whatsoever, unless caused by the gross negligence or intentional misconduct of Lessor in its capacity as Lessor or by Lessor's agents or employees in their capacities as agents or employees of Lessor.


Section 18.02.  During the term of this Lease, Lessor shall not be liable for any failure of water supply, gas, or electric current, nor for any injury or damage to any property or any Person or to the Premises caused by or resulting from gasoline, oil, steam, gas, electricity, or hurricane, tornado, flood, wind, or similar storms or disturbances, or water, rain, or snow that may leak or flow from the street, sewer, gas mains, or subsurface area or from any part of the Premises, or leakage of gasoline or oil from pipes, appliances, sewer, or plumbing works therein, or from any other place, nor for interference with light or other incorporeal hereditaments by anybody, or caused by any public or quasi-public work, unless any of the foregoing results from the wrongful acts or gross negligence of Lessor in its capacity as Lessor or by Lessor's agents or employees in their capacities as agents or employees of Lessor.

ARTICLE 19.  INDEMNIFICATION OF LESSOR.  


Section 19.01.  Lessee agrees to indemnify and save harmless Lessor against and from any and all claims (other than claims arising out of the gross negligence or intentional misconduct of Lessor, its agents, and employees or failure of Lessor to perform its statutory obligations) by or on behalf of any person arising from the conduct or management of or from any work or thing whatsoever done or omitted in and on the Premises, and will further indemnify and save Lessor harmless against and from any and all claims arising during the term of this Lease from any condition of the Premises or any curb or sidewalk adjoining the Premises, or of any vaults, passageways, or space therein or appurtenant thereto, or arising from any breach or default on the part of Lessee in the performance of any covenant or agreement on the part of Lessee to be performed pursuant to this Lease, or arising from any act or negligence of Lessee, or any Sublessee  or occupant of the Premises or any part thereof, or of its or their agents, contractors, servants, employees, or licensees, or arising from any accident, injury, or damage whatsoever caused to any Person or property occurring during the term of this Lease in or about the Premises or upon or under the sidewalks adjacent thereto, and from and against all judgments, costs, expenses, and liabilities incurred in or about any such claim or action or proceeding brought therein; and in case any action or proceeding be brought against Lessor by reason of any such claim, Lessee upon notice from Lessor, covenants to resist or defend such action or proceeding by counsel reasonably satisfactory to Lessor.  


Section 19.02.  The provisions of this Article and all other indemnity provisions elsewhere contained in this Lease shall survive the expiration or earlier termination of this Lease, but only in respect of acts and occurrences arising on or prior to the later of the Expiration Date or the date upon which possession of the Premises is surrendered to Lessor.


Section 19.03.  The obligations of Lessee under this Article 19 shall not in any way be affected by the absence in any case of covering insurance or by the failure or refusal (not due to default by Lessor under this Lease) of any insurance carrier to perform any obligation on its part under insurance policies affecting the Premises.


Section 19.04.  If any claim, action, or proceeding is made or brought against Lessor by reason of any event as to which Lessee is indemnifying Lessor pursuant to Section 19.01 hereof, then, upon demand by Lessor, Lessee, at its sole cost and expense, shall resist or defend such claim, action, or proceeding in Lessor's name, as the case may be, if necessary, by the attorneys for Lessee’s, insurance carrier (if such claim, action, or proceeding is covered by insurance), otherwise by such attorneys as Lessor shall approve, which approval shall not be unreasonably withheld or delayed.  Notwithstanding the foregoing, at Lessee's expense Lessor may engage its own attorneys to defend it or to assist in its defense.

ARTICLE 20.  RIGHT OF INSPECTION.


Section 20.01.  Lessee shall permit Lessor and its agents or representatives to enter the Premises at all reasonable times for the purpose of (a) inspecting the same at any time after the Commencement Date and (b) making any necessary Repairs thereto and performing any work therein after the Completion Date that may be necessary by reason of Lessee's failure to make any such repairs or perform any such work, provided that, except in an emergency, Lessor shall have given Lessee a notice specifying such repairs or work and Lessee shall have failed to make said repairs or do such work within thirty (30) days after the giving of such notice.  Except in cases of emergency, Lessor shall (1) give Lessee reasonable prior notice of Lessor's intent to exercise its rights of entry under this Article 20, (2) whenever reasonably practicable, avoid entering bona fide "security areas" of the Premises that constitute an insignificant portion of the total area of the Premises, (3) not exercise its rights of entry in an unreasonable manner, and (4) allow Lessee, or its designee, to accompany Lessor on the Premises while Lessor is present.


Section 20.02.  Nothing in this Article or elsewhere in this Lease shall imply any duty upon the part of Lessor to do any work, and performance thereof by Lessor shall not constitute a waiver of Lessee's default in failing to perform the same.  Lessor, during the progress of any such work, may keep and store at the Premises all necessary materials, tools, supplies, and equipment.  Lessor shall not be liable for inconvenience, annoyance, disturbance, loss of business, or other damage of Lessee or any Sublessee by reason of making such inspections or repairs or performing of any work pursuant to Section 20.01 and Article 21, or on account of bringing materials, tools, supplies, and equipment into the Premises during the course thereof, and the obligations of Lessee under this Lease shall not be affected thereby, but nothing hereinbefore set forth shall be construed to relieve Lessor from liability for its wrongful acts or gross negligence or the wrongful acts or gross negligence of its agents or employees.

ARTICLE 21.  LESSOR’S RIGHT TO PERFORM LESSEE'S COVENANT.


Section 21.01.  If Lessee shall at any time fail to pay any Imposition in accordance with and subject to the provisions of Article 4 hereof, or to take out, pay for, maintain, or deliver any of the insurance policies provided for herein, or shall fail to pay any Rent hereunder, or perform any other act on its part to be made or performed, then, without waiving or releasing Lessee from any obligation of Lessee contained in this Lease, Lessor may (but shall be under no obligation to):


(a)  pay any Imposition required to be paid by Lessee pursuant to the provisions hereof, or


(b)  take out, pay for, and maintain any of the insurance policies provided for herein, or


(c)  after notice to Lessee, pay any other sums, costs, expenses, charges, payments, or deposits payable by Lessee hereunder, or perform any other act on Lessee's part to be made or performed as in this Lease provided, and may enter upon the Premises for the purpose and take all such action thereon as may be necessary therefor.


Section 21.02.  All sums paid by Lessor and all costs and expenses incurred by Lessor in connection with the performance of any such act, together with interest thereon at the same rate that would be charged at that time on any overdue Rent pursuant to Article 6 hereof, accruing from the respective dates of Lessor's making of each such payment shall be paid by Lessee to Lessor on demand and shall constitute Rent payable by Lessee to Lessor under this Lease.  Any payment or performance by Lessor pursuant to the foregoing provisions of this Article shall not be deemed to be a waiver or release of the breach or default of Lessee with respect thereto or of the right of Lessor to terminate this Lease, institute summary proceedings, and/or take such other action as may be permissible hereunder, if an Event of Default by Lessee shall have occurred.  Lessor shall not be limited in the proof of any dams that Lessor may claim against Lessee, by reason of Lessee's failure to provide and keep in force insurance as aforesaid, to the amount of the insurance premium not paid, but Lessor shall also be entitled to recover as damages for such breach the amount of any loss and damages that should have been covered by insurance plus all costs and expenses of suit, including reasonable attorneys' fees, suffered or incurred by reason of damage to or destruction of the Premises.  Lessor shall not be limited in the proof of any damages that Lessor may claim against Lessee, by reason of Lessee's failure to pay any Imposition to the amount of the Imposition not paid, but Lessor shall also be entitled to recover as damages for such breach the amount of any penalties or fines that could be assessed for nonpayment, including reasonable attorneys' fees, costs, and expenses incurred in satisfying all Impositions and removing or preventing any liens against the Premises resulting from nonpayment of any Imposition.

ARTICLE 22.  NO ABATEMENT OF RENT.

Except as otherwise expressly provided in this Lease, there

shall be no abatement, diminution, or reduction of Rent payable by Lessee hereunder or of the other obligations of Lessee hereunder under any circumstances.  Notwithstanding the foregoing, Lessee shall be entitled to a credit for any proceeds of rent insurance received and retained by Lessor and applied to satisfaction of Rent in the order of priority set forth in Section 7.02(a) hereof.

ARTICLE 23.  PERMITTED USE; NO LAWFUL OCCUPANCY.


Section 23.01. Reserved


Section 23.02.  Subject to the provisions of Article 14 hereof, Lessee shall not use or occupy, nor permit or suffer any unlawful or illegal business, use, or purpose, nor any business, use, or purpose deemed disreputable or extra-hazardous, or that results in the emission of noise, odors, fumes, smoke, or objectionable light from the Premises, or in such manner as to constitute a nuisance of any kind, public or private, or for any purpose or in any way in violation of this Lease, the Plan, the certificate of occupancy, or of any present or future applicable governmental laws, ordinances, Requirements, orders, directions, rules, or regulations, or that may make void or voidable any insurance then in force on the Premises.  Lessee shall immediately, upon the discovery of any such unlawful, illegal, disreputable, extra-hazardous, or other use or purpose prohibited by this Section 23.02, take all necessary steps, legal and equitable, to compel the discontinuance of such use and to oust and remove any Sublessees, licensees, concessionaires, or other occupants guilty of such unlawful, illegal, disreputable, extra-hazardous, or other use or purpose prohibited by this Section 23.02.


Section 23.03.  Lessee shall not suffer or permit the Premises or any portion thereof to be used by the public without restriction or in such manner as might reasonably tend to impair title to the Premises or any portion thereof, or in such manner as might reasonably make possible a claim of adverse usage or adverse possession by the public, as such, or of implied dedication of the Premises or any portion thereof, unless approved by Lessor in writing in advance.


Section 23.04.  Without the prior written consent of Lessor in each instance, Lessee shall not apply for any variances, special exceptions, or other changes in the zoning category, land use classification, building restrictions, parking requirements, or the like for the Premises, provided that Lessee may file applications for any special exception, variance, or waiver that is required in order to construct the Buildings in accordance with the Construction Documents and Materials approved hereunder by Lessor.


Section 23.05.  (NOTE:  This section shall set forth restrictions and permissions relating to any portion of the Premises that may be devoted to a condominium or cooperative form of ownership.  Portions of the Premises not devoted to a condominium or cooperative form of ownership shall be specifically restricted therefrom.  If there are none, then this section shall state "Intentionally Omitted".)


Section 23.06.  Lessee covenants throughout the entire term of this Lease that it will occupy and operate each Building continuously and uninterruptedly upon Completion of the Building(s) for the uses permitted under Section 23.01 hereof; provided, however, that Lessee's period of Restoration or Repair undertaken by Lessee pursuant to this Lease, during any period of condemnation of the Premises or any interest therein pursuant to Article 9 thereof, during any period in which improvements are being made to any portion of any retail or other space within the Premises prior to occupancy thereof by a new lessee or occupant, during any period of Capital Improvements undertaken by Lessee pursuant to Article 13 hereof, and during any period where otherwise prevented by reasons or causes reasonably beyond Lessee's control (excluding Lessee's financial inability), all of the foregoing limited, however, to the square footage of the Premises actually affected thereby and for such time as is reasonably required by such Restoration, Repairs, or condemnation, or lessee or occupant improvements or Capital Improvements, or where otherwise prevented by reason or causes reasonably beyond Lessee's control (excluding Lessee's financial inability).

ARTICLE 24.  EVENTS OF DEFAULT, CONDITIONAL LIMITATIONS,



   REMEDIES, ETC.

Section 24.01.  Each of the following events shall be an "Event of Default" hereunder:


(a)  if Lessee shall fail to pay on the date due any installment of Rent, or any part thereof, and such failure shall continue for ten (10) days after written notice thereof from Lessor to Lessee, but said ten (10) days shall not be granted as a grace period; or 


(b)  if Lessee shall fail to make any other payment of Rent on the date required to be paid by Lessee hereunder for a period of thirty (30) days after written notice thereof from Lessor to Lessee; or


(c)  if Lessee shall fail to observe or perform one or more of the other terms, conditions, covenants, or agreements of this Lease, and such failure shall continue for a period of ten (10) days after written notice thereof by Lessor to Lessee specifying such failure (unless such failure required work to be performed, acts to be done, or conditions to be removed which cannot by their nature reasonably performed, done, or removed, as the case may be, within such ten (10)-day period and shall Diligently and continuously prosecute the same to completion provided, however, that in no event shall the total time under this Subsection (c) extend beyond one hundred and eighty (180) days; or 


(d)  if Lessee shall abandon the Premises, or any portion thereof, and such abandonment shall continue for a period of thirty (30) days after written notice thereof from one party to the other party; or 


(e) if this Lease or the estate of Lessee hereunder shall be assigned, subleased, transferred, mortgaged, or encumbered without approval of Lessor which may be expressly required by this Lease or without compliance with the provisions of this Lease applicable thereto; or


(f)  if Lessee (which term for the purposes of this Section 24.01(f) shall include all general partners of Lessee) shall file a voluntary petition in bankruptcy or shall be adjudicated a bankrupt or insolvent, or shall file any petition or answer seeking any reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar relief for itself under any present or future federal bankruptcy act or any other present or future applicable Federal, State, or other statute or law relating to bankruptcy, insolvency, or other relief for debtors, or shall seek or consent to or acquiesce in the appointment of any trustee, receiver, or liquidator of Lessee or of all or any substantial part of its properties or of the Premises or any interest of Lessee therein; or


(g)  if within sixty (60) days after the commencement of any proceeding against Lessee (which term for the purposes of this Section 24.01(g) shall include all general partners of Lessee) seeking any reorganization, arrangement, composition, readjustment, liquidation, dissolution, assignment for the benefit of creditors, or similar relief under the present or any future federal bankruptcy act or any other present or future Federal, State, or other statute or law relating to bankruptcy, insolvency, or other relief for debtors, such proceeding shall not have been dismissed, or if, within sixty (60) days after the appointment, without the consent or acquiescence of Lessee, of any trustee, receiver, or liquidator of Lessee or of all or any substantial part of its properties or of the Premises or any interest of Lessee therein, such appointment shall not have been vacated or stayed on appeal or otherwise, or if, within thirty (30) days after the expiration of any such stay, such appointment shall not have been vacated; or


(h) if a levy under execution or attachment shall be made against Lessee (which term for the purposes of this Section 24.01(h) shall include all general partners of Lessee), Lessee's leasehold interest herein, or Lessee's property, and such execution or attachment shall not be vacated or removed by court order, banding, or otherwise within a period of sixty (60) days from the date of levy; or


(i)  if Lessee shall not provide Lessor with written notice within thirty (30) days after Lessee's knowledge of an occurrence or receipt of a notice of a proceeding covered by Sections 24.01(d), (e), (f), (g), or (h) hereof; or


(j)  if Lessee shall fail to take possession of the Premises on the date required in Section 2.02 hereof or fails to pay Ten Thousand Dollars ($10,000) for each day from that date to and including the date that Lessee actually takes possession; or


(k)  a judgment in excess of one Hundred Thousand Dollars ($l00,000) shall be rendered by any court of competent jurisdiction against Lessee and shall remain unpaid or unsatisfied by Lessee for more than thirty (30) days after the entry of such judgment, unless such judgment shall be stayed pending appeal; or


(l)  a material, adverse change, in the reasonable opinion of Lessor, in the financial condition of Lessee shall occur; or


(m)  Lessee shall refinance the Project, other than in strict compliance with Article 10 hereof; or


(n)  if the Project, or any part thereof, becomes subject to any lien for Federal, State, or local taxes, other than real estate taxes, or any mechanic's, materialman's, or supplier's lien and such lien is not removed or discharged by payment or by the posting of an appropriate bond within sixty (60) days after the date of such 1ien; or


(o)  if the Lessee fails to commence Construction of the Project within      from the Commencement Date hereof, subject to granted extensions for Unavoidable Delay not to exceed six (6) months cumulatively; or


(p)  if Lessee fails to rehabilitate and maintain the Historic Preservation Elements in accordance with Section 11.20 hereof; or


(q)  if Completion of the Project has not occurred in accordance with the approved plans and specifications within       of the Commencement Date.


Section 24.02.  Provided Lessor has complied with the provisions of Section 10.12 hereof, if an Event of Default shall occur, Lessor, at any time thereafter, may at its option give written notice to Lessee stating that this Lease and the term hereby demised shall expire and terminate on the date specified in such notice, which date shall not be less than ten (10) days after the giving of such notice, and if on the date specified in such notice, Lessee, or any other Persons entitled to do so, shall have failed to cure the Default that was the basis for the Event of Default, then this Lease and the term hereby demised and all rights of the Lessee under this Lease shall expire and terminate as if that date were the date herein definitely fixed for the termination of the term of this Lease, and Lessee shall quit and surrender the Premises, but Lessee shall remain liable as hereinafter provided.  Any notice of termination given by Lessor to Lessee pursuant to this Section 24.02 shall be given simultaneously to the Holder of the Project Financing Instrument made in compliance with the provisions of Sections 10.09, 10.10, and 10.11 hereof, and no such notice of termination by Lessor shall be deemed duly given to Lessee unless and until a copy thereof shall have been given to the Holder of the Project Financing Instrument.  Lessor's remedies under this Section 24.01 are subject to the rights of the Holder of the Project Financing Instrument to obtain a new lease for the Premises pursuant to Section 10.13 hereof.


Section 24.03.  Provided Lessor has complied with the provisions of Section 10.12 hereof, if an Event of Default shall occur and if this Lease shall be terminated as hereinbefore provided or by summary proceedings or otherwise, Lessor may without notice re-enter and repossess the Premises using such lawful means for that purpose as may be necessary without being liable to prosecution or damages therefor, and Lessee shall nevertheless remain liable as hereinafter provided for the remainder of the term hereof, subject to the provisions of Section 41.07 hereof.  If Lessor shall so re​enter, Lessor may, at its option, repair and alter the Premises in such manner as to Lessor may seem necessary or advisable, and/or let or relet the Premises or any parts thereof for the whole or any part of the remainder of the term hereof or for a longer period, in Lessor's name or as agent of Lessee, and out of any rent and other sums collected or received as a result of such reletting Lessor shall:  first, pay to itself the costs and expenses of retaking, repossessing, repairing, and/or altering the Premises, and the cost and expense of repairing, and/or altering the Premises, and the cost and expense of removing all persons and property therefrom; second, pay to itself the cost and expense sustained in securing any new lessees and other occupants, and, if Lessor shall maintain and operate the Premises, the costs and expenses of operating and maintaining the Premises; and third, pay to itself any balance remaining.  No re-entry or repossession by Lessor shall require Lessor to mitigate damages.  No re-entry by Lessor, whether had or taken under summary proceedings or otherwise, shall absolve or discharge Lessee from liability hereunder.  Lessor in no way shall be responsible or liable for any failure to collect any rent due on any such reletting.  Should any rent so collected by Lessor after the aforementioned payments be insufficient to fully pay to Lessor a sum equal to all Rent payable by Lessee hereunder, the deficiency shall be paid by Lessee on the rent days herein specified, subject, however, to the provisions of Section 41.07 hereof.  Lessor's remedies under this Section 24.03 are subject to the rights of the Holder of the Project Financing Instrument to obtain a new lease for the Premises pursuant to Section 10.13 hereof.


Section 24.04.  Subject to the provisions of Section 41.07 hereof, in the event of any expiration or termination of the term of this Lease or re-entry or repossession of the Premises by reason of the occurrence of an Event of Default, Lessee will pay to Lessor all Rent and other sums required to be paid by Lessee to and including the date of such expiration, termination, re-entry, or repossession, and as of such date, the unpaid Deferred Rent, with interest due thereon, shall be deemed automatically accelerated and due and payable in full.


Section 24.05.  The Rent payable by Lessee hereunder and each and every installment thereof, and all costs, attorneys' fees, disbursements, employee expenses, and other expenses that may be incurred by Lessor in enforcing the provisions of this Lease or on account of any delinquency of Lessee in carrying out the provisions of this Lease, shall be and they hereby are declared to constitute a valid lien upon the interest of Lessee in this Lease and in the Premises.


Section 24.06.  Subject to the provisions of Section 41.07 hereof, suit for the recovery of such deficiency or damages, or for a sum equal to any installment of Rent payable hereunder, may be brought by Lessor from time to time at Lessor's election, and nothing herein contained shall be deemed to require Lessor to await the date whereon this Lease or the term hereof would have expired by limitation had there been no Event of Default by Lessee and termination and/or re-entry and repossession.


Section 24.07. Subject to the provisions of Section 41.07 hereof, nothing in this Article contained shall limit or prejudice the right of Lessor to prove and obtain as liquidated damages in any bankruptcy, insolvency, receivership, reorganization, or dissolution proceeding an amount equal to the maximum allowed by a statute or rule of law governing such proceeding and in effect at the time when such damages are to be proved.


Section 24.08.  No receipt of moneys by Lessor from Lessee after termination of this Lease shall reinstate, continue, or extend the term of this Lease or affect any notice theretofore given to Lessee, or operate as a waiver of the right of Lessor to enforce the payment of Rent payable by Lessee hereunder or thereafter falling due, or operate as a waiver of the right of Lessor to recover possession of the Premises by proper remedy, except as may be herein otherwise expressly provided, it being agreed that after the service of notice to terminate this Lease or the commencement of suit or summary proceedings, or after final order or judgment for the possession of the Premises, Lessor may demand, receive, and collect any moneys due or thereafter falling due without in any manner affecting such notice, proceedings, order, suit, or judgment, all such moneys collected being deemed payments on account of the use and occupation of the Premises or, at the election of Lessor, on account of Lessee's liability hereunder, subject to the provisions of Section 41.07 hereof.


Section 24.09.  After an Event of Default, and except as expressly provided herein or as prohibited by applicable law, Lessee hereby expressly waives the service of any notice of intention to re​enter provided for in any statute, or of the institution of legal proceedings to that end.  Lessee, for and on behalf of itself and all Persons claiming through or under Lessee, also waives any and all rights of redemption provided by any law or statute now in force or hereafter enacted or otherwise; of re-entry or repossession; to restore the operation of this Lease in case Lessee shall be dispossessed by a judgment or by warrant of any court or judge; or in case of re-entry or repossession by Lessor in case of any expiration or termination of this Lease.  The terms "enter", "re​enter", and "re-entry", as used in this Lease, are not restricted to their technical legal meaning.


Section 24.10.  No failure by either party to insist upon the strict performance by the other of any covenant, agreement, term, or condition of this Lease or to exercise any right or remedy consequent upon a breach thereof, and no acceptance of full or partial Rent or other partial performance by Lessor during the continuance of any such breach, shall constitute a waiver of any such breach of such covenant, agreement, term, or condition.  No covenant, agreement, term, or condition of this Lease to be performed or complied with by either party hereto, and no breach Thereof, shall be waived, altered, or modified except by a written instrument executed by the other party.  No waiver of any breach shall affect or alter this Lease, but each and every covenant, agreement, term, and condition of this Lease shall continue in full force and effect with respect to any other then existing or subsequent breach thereof.


Section 24.11.  Subject to the provisions of Sections 41.06 and 41.07 hereof and Lessor's compliance with the provisions of Section 10.12 hereof, in the event of any breach or threatened breach by either party of any of the covenants, agreements, terms, or conditions contained in this Lease, the other party shall be entitled to enjoin such breach or threatened breach and shall have the right to invoke any rights and remedies allowed at law or in equity or by statute or otherwise as though re-entry, summary proceedings, and other remedies were not provided for in this Lease.  The remedies of Lessor mentioned in this Section 24.11 are subject to the rights of the Holder of the Project Financing Instrument to obtain a new lease for the Premises pursuant to Section 10.13 hereof.


Section 24.12.  Subject to the provisions of Sections 41.06 and 41.07 hereof, each right and remedy of Lessor and Lessee, respectively, provided for in this Lease shall be cumulative and shall be in addition to every other right or remedy provided for in this Lease or now or hereafter existing at law or in equity or by statute or otherwise, and the exercise or beginning of the exercise by either party of any one or more of the rights or remedies provided for in this Lease or now or hereafter existing at law or in equity or by statute or otherwise shall not preclude the simultaneous or later exercise by Lessor or Lessee of any or all other rights or remedies provided for in this Lease or now or hereafter existing at law or in equity or by statute or otherwise.

Section 24.13.  Subject to the provisions of Section 41.07 hereof, (a) Lessee shall pay to 

Lessor all costs and expenses, including, without limitation, reasonable attorneys' fees and disbursements, and employee expenses incurred by Lessor in any action or proceeding to which Lessor may be made a party by reason of any act or omission of Lessee; (b) Lessee also shall pay to Lessor all costs and expenses, including, without limitation, reasonable attorneys' fees and disbursements, and employee expenses incurred by Lessor in enforcing any of the covenants and provisions ​of this Lease and incurred in any action hereof, and all such costs, expenses, and attorneys' fees and disbursements may be included in and form a part of any judgment entered in any proceeding brought by Lessor against Lessee on or under this Lease; and (c) Lessee agrees that all of the sums  paid or obligations incurred by Lessor as aforesaid with interest and costs shall be paid by Lessee to Lessor on demand.

ARTICLE 25.  NOTICES.


Section 25.01.  Whenever it is provided herein that notice, demand, request, or other communication shall or may be given to or served upon either of the parties by the other, and whenever either of the parties shall desire to give or serve upon the other any notice, demand, request, or other communication with respect hereto or to the Premises, each such notice, demand, request, or other communication shall be in writing, and, any law or statute to the contrary notwithstanding, shall be effective for any purpose if given or served as follows:


(a)  If by Lessor, by mailing the same to Lessee by certified mail, postage prepaid, return receipt requested, addressed to Lessee, with copy thereof to all Holders of approved Project Financing Instruments:  (LESSEE NAME AND ADDRESS or to such other address(es) as Lessee may from time to time designate by notice given to Lessor by certified mail as aforesaid).

(b)  If by Lessee, by mailing the same to Lessor by certified mail, postage prepaid, return receipt requested, addressed to Lessor, THE UNITED STATES ARMY, 3700 North Capitol Street, N.W., Washington, D.C. 20317-0002, Attention: Director of Support .and a copy thereof  the Office of the General Counsel, Department of Defense (address to be added or to such other address[s] an attorney lessor from time to time may designate by notice given to Lesseee by certified mail as aforesaid.)


Section 25.02.  Every notice, demand, request, or other communication hereunder shall be deemed to have been given or served if mailed three (3) days after the time that the same shall be deposited in the United States mail, postage prepaid, in the manner aforesaid.  Every notice, demand, request, or other communication hereunder shall be deemed to have been given or served if delivered by hand to the person(s) above-named, and a receipt obtained therefore.

ARTICLE 26.  MANAGEMENT AND OPERATION OF THE PREMISES.


Section 26.01.  Lessee may enter into an Operating or Management Agreement (as defined in Subsection (b) below) with respect to any part of the Project, provided that:


(a)  No Operating or Management Agreement shall relieve Lessee from the performance of any of its obligations under this Lease; and


(b)  Lessee may enter into one or more Operating or Management Agreements with respect to the residential, parking, retail, community arts, or office space, as the case may be, or any amendment to or assignment of any such Operating or Management Agreement, (1) if the fees set forth in the proposed Operating or Management Agreement are competitive with fees under similar Operating or Management Agreements in the District of Columbia, (2) if the proposed operator or manager is financially responsible, (3) if the proposed operator or manager has a good reputation, and (4) if the proposed operator or manager is capable and experienced in the operation and management of first-class buildings similar in use to the part of the Premises it proposes to operate or manage.  As used in this Article 26, the terms "Operating Agreement" and "Management Agreement" are intended to include an agreement that may be called a sublease or master sublease, the effect of which is substantially the same as an operating or management agreement, and the terms "operator" or "manager" shall include a sub-lessee under any such sublease or master sublease.  But no Operating Agreement or Management Agreement shall be entered into which violates the Sublease or assignment restrictions in Article 10 hereof.


Section 26.02.  Lessee shall provide Lessor with true and complete copies of any Operating or Management or similar Agreements for the Premises or a portion thereof, including all  modifications or supplements thereto, within fifteen (15) days after the execution thereof or acceptance thereof by Lessor.  Further, Lessee shall give Lessor written notice of any increase in the fees charged under any such agreement within fifteen (15) days after such increase takes effect.  Any such agreement shall expressly provide that (a) the party contracting with Lessee has been provided with a true copy of the relevant provisions of this Lease, and (b) such agreement does not violate any of the standards or fee limitations of this Article 26 or other provisions of this Lease.  


Section 26.03.  In addition to the reports required in connection with management and operation of the Premises pursuant to any other provision of this Lease, Lessee shall furnish to Lessor annually an accurate current rent schedule of the Premises setting forth the name of each Sublessee, space occupied, use made of such space, monthly rent, Sublease security deposits, and Sublease expiration date.  Said statement shall be certified as to the best of his knowledge by a responsible officer of Lessee, or by a general partner of Lessee if Lessee is a partnership, having knowledge of the facts.  

ARTICLE 27.  RISK OF LOSS.


(a)  THE GARRISON COMMANDER assumes the risk of loss or damage by fire or other casualty until the Commencement Date.  In the event of loss or damage to more than fifty percent (50%) of the facade of the Historic Preservation Component (as defined in Section 11.20) fronting on Harewood Street, the Lessee may elect to rescind the Historic Preservation Component of this  Agreement.  In which event all Deposits together with any interest thereon, not be affected by said occurrence and hence forth shall be applied to the remaining premises excluding the Historic Preservation Components.  The Lessee may elect to retain the Historic Preservation Component together with a one half acre parcel on which said building is located.  Said lot configuration shall be by agreement between the Parties.  Failure to agree on a parcel configuration within sixty (60) days of the loss, the Parties shall abide by the provisions of Article 36. The Lessee may elect to settle hereunder, in which latter event the Lessor shall assign to the Lessee all insurance indemnities, if any, payable as a result of such loss or casualty unless the Lessor, at its option, elects to repair any structural and facade damage prior to the Commencement Date.  In the event of any such loss or damage in an amount not in excess of thirty percent (50%) of the facades of the Historic Preservation Components, the Lessor shall, if reasonably practicable, repair any structural and facade damage prior to the Commencement Date.  Should the Lessor not be able to complete such repairs prior to the Commencement Date, the Lessee shall accept possession and the Lessor shall assign to the Lessee all right, title, and interest in and to insurance indemnities, if any, payable as a result of such loss and applicable to repairs not made.  The Lessor shall be required to supply the Lessee with a copy of its insurance company's damage report, if any.  Nothing in this Agreement shall be construed to require the Lessor to carry insurance on the demised property or the improvements thereon.  


(b)  Damage to any of the improvements not constituting more ​than fifty  percent (50%) of the facade of the Historic Preservation Component shall not affect settlement.

ARTICLE 28.  STREET WIDENING AND OTHER PUBLIC IMPROVEMENTS.


Section 28.01.  If at any time during the term of this Lease any proceedings are instituted or orders made for the widening or other enlargement of any street contiguous to the Premises, requiring removal of any projection or encroachment on, under, or above any such street, or any changes or alterations upon the Premises, or in the sidewalks, vaults, gutters, alleys, curbs, or appurtenances, Lessee, at Lessee's sole cost and expense, shall promptly comply with such requirements, and on Lessee's failure to do so, Lessor may comply with the same, and the amount expended therefore, and any interest, fines, penalties, architects' fees, attorneys' fees, or other expenses incurred by Lessor in effecting such compliance or by reason of the failure of Lessee so to comply, shall become Rent and shall be payable by Lessee on demand.  


Section 28.02.  Lessee shall be permitted to contest in good faith any proceeding or order for street widening or other such changes or alterations, provided that during the pendency of such contest Lessee deposits with Lessor a bond or other security in amount and form reasonably satisfactory to Lessor for the performance of the work required in the event that Lessee's contest should fail.  In no event shall Lessee permit Lessor to become liable for any criminal and/or civil liability or penalty (excepting such liabi1ities or penalties for which Lessee has posted a surety bond or other adequate security in form and amount reasonably satisfactory to Lessor) on the Premises or any part thereof to be in danger of being forfeited or lost as a result of Lessee's failure to promptly comply with any of the foregoing orders.


Section 28.03.  The Lessee acknowledges that THE GARRISON COMMANDER, in its capacity as a Federal agency in the pursuit of its legislative mandate, may undertake street widening, street narrowing, relocation of utilities, and other public service facilities, repavement of streets and sidewalks, landscaping, and other public improvements in the vicinity of, or immediately adjacent to, the Premises or the areas described in Article 27 hereof.  Any such public improvements undertaken by the Lessor after Completion of the Project, as hereinbefore described, shall, to the extent reasonably practicable, be performed by the Lessor in a manner that will reasonably minimize interruption of access to the Premises.

ARTICLE 29.  NO SUBORDINATION.

Lessor's fee interest in the Premises shall not be subject or subordinate to any Project Financing Instrument now or hereafter placed upon Lessee's interest in this Lease, or to any other liens or encumbrances hereafter affecting Lessee's interest in this Lease.  The provisions of this Article 29 shall not alter Lessee's right to create a Project Financing Instrument affecting Lessee's interest in this Lease, pursuant to Article 10 hereof.

ARTICLE 30.  EXCAVATIONS, SHORING, AND PUBLIC IMPROVEMENTS.


Section 30.01.  Subject to Section 30.02 below, the Lessee shall allow any adjoining owner, including Lessor, desiring to excavate on such owner's property, or the District of Columbia, or other governmental or quasi-governmental agency or utility company desiring to excavate on any abutting public space or street, to enter the Premises' and shore up an intervening wall or foundation during such excavation, provided that all work performed shall comply with all applicable laws and regulations and that any damage to the Premises is repaired immediately by the party pausing such damage.  The Lessor hereby assigns to the Lessee the right to sue for or recover against such adjoining owners, or the District of Columbia or other governmental or quasi-governmental agency or utility company, or any other parties causing damage that results from such work, the amounts expended or losses sustained by the Lessee because of the provisions of this section requiring the Lessee to repair any damages resulting from such excavations, construction work, or other work.  If such assignment is not permitted by law, Lessor agrees to bring any action in Lessor's name required to enforce such rights for the benefit of Lessee, subject to reimbursement by Lessee for all reasonable costs and expenses thereof, including attorneys' fees.  Lessor reserves the right to sue hereunder to recover any damages sustained by Lessor resulting from excavation on property adjoining the Premises.  Lessee shall notify Lessor of any damage sustained by Lessee resulting from excavation on property adjoining the Premises, whether or not Lessee elects to exercise its right to sue for damages hereunder.


Section 30.02.  Lessee shall not, by reason of any such excavation or work, have any claim against Lessor for damages or for indemnity or for suspension, diminution, abatement, or reduction of Rent payable by Lessee hereunder; provided, however, that if Lessor shall excavate on adjoining property that it owns and in so doing shall cause damage to the Lessee or the Premises, Lessor shall be responsible to Lessee to pay for such damages, and the foregoing provisions of this Section 30.02 and the foregoing Section 30.01 shall not be construed as a release by Lessee of any separate claim that Lessee may have against Lessor for such damage.


Section 30.03.  Lessor hereby reserves for the benefit of adjoining properties now or hereafter owned by Lessor, easements for support and minor encroachments from improvements now or hereafter erected on such properties, provided the same do not cause a material adverse effect upon the uses to which the Premises may be devoted under Article 23 hereof.

ARTICLE 31.  CERTIFICATES BY LESSOR AND LESSEE.


Section 31.01.  Lessee agrees at any time and from time to time upon not less than ten (10) days prior notice by Lessor to execute, acknowledge, and deliver to Lessor or any other party specified by Lessor or by the Holder of the Project Financing Instrument a statement in writing certifying that this Lease is unmodified and is in full force and effect (or if there shall have been modifications, which modifications shall be stated, that this Lease, as modified in full force and effect) and the date to which the Rent payable by Lessee hereunder has been paid, and stating whether or not to the best knowledge of the signer of such certificate Lessor is in default in performance of any covenant, agreement, or condition contained in this Lease and, if so, specifying each such default of which the signer may have knowledge.


Section 31.02.  Lessor agrees at any time and from time to time upon not less than ten (10) days prior notice by Lessee, to execute, acknowledge, and deliver to Lessee a statement in writing (which may be relied upon by any Person) certifying that this Lease is unmodified and is in full force and effect (or if there have been modifications, which modifications shall be stated, that this Lease, as modified, is in full force and effect) and the date to which the Rent payable by Lessee hereunder has been paid, and stating whether or not to the best knowledge of the signer of such certificate Lessee is in default in the performance of any covenant, agreement, or condition contained in this Lease, and, if so, specifying each such default of which the signer may have knowledge.

ARTICLE 32.  LESSOR CONSENTS AND APPROVALS.

It is understood and agreed that the granting of any consent or approval by Lessor to Lessee to perform any act of Lessee requiring Lessor's consent or approval under the terms of this Lease, or the failure on the part of Lessor to object to any such action taken by Lessee without Lessor's consent or approval, shall not be deemed a waiver by Lessor of its right to require such consent or approval for any further similar act by Lessee, and Lessee hereby expressly covenants and warrants that as to all matters requiring Lessor's consent or approval under the terms of this Lease, Lessee shall secure such consent or approval for each and every happening of the event requiring such consent or approval, and shall not claim any waiver on the part of Lessor of the requirement to secure such consent or approval.

ARTICLE 33.  TITLE TO BUILDINGS; SURRENDER AT END OF TERM.


Section 33.01.  Until the Expiration Date (subject, however, to the rights of the Holders of any Project Financing Instrument to obtain a new lease as set forth in Section 10.13 hereof), title to the Buildings situate or erected on the Premises, including the Equipment and other items installed thereon and any alteration, change, or addition thereto, shall remain solely in Lessee, and Lessee alone shall be entitled to deduct all depreciation and to claim any investment tax credits or other income tax benefits on Lessee's income tax returns for such Buildings, Equipment, and/or other items, improvements, additions, changes, or alterations.  Upon the Expiration Date, all Buildings, including Equipment, then located on the Premises shall, with the Premises, automatically revert to the Lessor and shall become the sole and absolute property of the Lessor, without compensation to the Lessee, and the Lessee agrees, upon request, to execute and deliver to the Lessor such deeds, assignments, or other instruments of conveyance as the Lessor may deem necessary to evidence such reversion of title to the Lessor.  For the purpose of carrying out the provisions of this Section 33.01, the Lessee hereby irrevocably constitutes and appoints the Lessor its true and lawful attorney-in-fact, with full power of substitution, to execute, acknowledge, and deliver any instruments referred to in this Section 33.01 in the name and on behalf of the Lessee.  This power of attorney-in-fact is, and shall be deemed to be, coupled with an interest and irrevocable.


Section 33.02.  On the last day of the term hereof, subject to the provisions of Section 10.13 hereof, upon any earlier termination of this Lease, or upon a re-entry by Lessor upon the Premises pursuant to Article 24 hereof, Lessee shall well and truly surrender and deliver up to Lessor the Premises in good and safe order, condition, and repair (normal and reasonable wear and tear excepted), free and clear of all construction equipment and personal property relating to Construction of the Buildings and free and clear of all lettings, occupancies, liens, and encumbrances other than those, if any, existing at the date hereof or created by Lessor or subsequent fee owners of the Premises, or created by Lessee with Lessor's express written approval, without any payment or allowance whatever by Lessor.  Except as provided in this Lease, Lessee hereby waives any notice now or hereafter required by law with respect to vacating the Premises on any such termination date.


Section 33.03.  On the last day of the term hereof, or, subject to the provisions of Section 10.13 hereof, upon any earlier termination of the Lease, or upon re-entry by Lessor upon the Premises pursuant to Article 24 hereof, Lessee shall deliver to Lessor Lessee's executed counterparts of all Subleases and any service and maintenance contracts then affecting the Premises, true and complete maintenance records for Premises for the immediately preceding three (3) Lease Years, all original licenses and permits then pertaining to the Premises, permanent certificates of occupancy then in effect for the Buildings, and all warranties and guarantees, and operating and maintenance manuals then in effect which Lessee has received in connection with any work or services performed or Equipment installed in the Buildings, together with a duly executed assignment thereof to Lessor.

ARTICLE 34.  NO ORAL AGREEMENTS.

This Lease (including the Exhibits annexed hereto and made part hereof) contains all the promises, agreements, conditions, inducements, and understandings between Lessor and Lessee relative to the Premises, and there are no promises, agreements, conditions, understandings, inducements,, warranties, or representations, oral or written, express or implied, between them other than as herein set forth or expressly referenced herein and made a part hereof.

ARTICLE 35.  QUIET ENJOYMENT.

Lessor covenants that, anything contained in this Lease to the contrary notwithstanding, if and as long as Lessee shall faithfully perform the agreements, terms, covenants, and conditions hereof, Lessee shall and may (subject, however, to the exceptions, reservations, terms, and conditions of this Lease) peaceably and quietly have, hold, and enjoy the Premises for the term hereby granted without molestation or disturbance by or from Lessor or any Person claiming through Lessor and free of any encumbrance created or suffered by Lessor, except any Project Financing Instrument and those encumbrances, if any, created or suffered by Lessee and to which this Lease is subject.

ARTICLE 36.  ARBITRATION.

In such cases where this Lease expressly provides for the settlement of a dispute or question by arbitration, and only in such cases, the same shall be determined by arbitration conducted in the District of Columbia in accordance with the rules then pertaining of the American Arbitration Association, and judgment upon the decision may be entered in any court having jurisdiction thereof.  The party desiring arbitration shall appoint a disinterested person as arbitrator on its behalf and give notice thereof to the other party who shall, within fifteen (15) days thereafter, appoint a second disinterested person as arbitrator oh its behalf and give written notice thereof to the first party.  The arbitrators thus appointed shall appoint a third disinterested person, and said three (3) arbitrators shall, as promptly as possible, determine the matter that is the subject of the arbitration.  The decision of the majority of the arbitrators shall be conclusive and binding on all parties, and judgment upon the decision may be entered in any court having jurisdiction.  If a party who shall have the right pursuant to the foregoing to appoint an arbitrator fails or neglects to do so, then and in that event the other party (or if the two arbitrators appointed by the parties shall fail within fifteen (15) days after the appointment of the second arbitrator to appoint a third arbitrator, then either party) may apply to the American Arbitration Association to appoint such arbitrator.  The expenses of arbitration shall be shared equally by Lessor and Lessee, but each party shall be responsible for the fees of its own attorneys.  Lessor and Lessee agree to sign all documents and to do all other things necessary to submit any such matter to arbitration and further agree to, and hereby do, waive any and all rights they or either of them may at any time have to revoke their agreement hereunder to submit to arbitration and to abide by the decision rendered thereunder.  The arbitrators shall have no power to vary or modify any of the express provisions of this Lease or to award monetary damages hereunder, and their jurisdiction is limited accordingly.  Notwithstanding any other provision of this Lease, disputes concerning interpretation of the Plan shall not be decided by arbitration but shall be decided by a court of competent jurisdiction.

ARTICLE 37.  INVALIDITY OF  CERTAIN PROVISIONS.

If any term or provision of this Lease or the application thereof to any Person or circumstances shall, to any extent, be invalid or unenforceable, the remainder of this Lease, or the application of such term or provision to Persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby, and each term and provision of this Lease shall be valid and be enforced to the fullest extent permitted by law.

ARTICLE 38.  NO DISCRIMINATION; FIRST SOURCE EMPLOYMENT AGREEMENT PROGRAM; SMALL BUSINESS SET-ASIDE PLAN

Section 38.01.  Lessee covenants and agrees that it will neither commit nor permit discrimination or segregation by reason of race, creed, color, religion, national origin, ancestry, sex, age,, disability, or marital status in the sale, transfer, or assignment of its interest under this Lease or in the subleasing, use, or occupancy of the Premises or any part thereof, including any services, privileges, accommodations, and activities provided in connection therewith, or in connection with the erection, operation, maintenance, Repair, or replacement of the Buildings, and it shall comply with all applicable Federal, State, and local laws, ordinances, rules, and regulations from time to time in effect prohibiting any such discrimination or segregation.  Lessee further agrees to include the foregoing provision in all construction, Repair, or maintenance contracts, Subleases, and Management or Operating Agreements with respect to the Premises or any portion thereof, by amendment thereto if necessary.  The provisions of this Article 38 are intended to be limited to the Premises, as opposed to other properties owned or operated by Lessee, whether directly or indirectly.


Section 38.02.  (NOTE:  This section will provide for obligations relating to the Lessee's Small Business Set-Asides and First Source Agreement Program Program.)

ARTICLE 39.  RECORDING; BROKER.


Section 39.01.  Lessor and Lessee agree that a memorandum of this Lease or any amendment thereto in such form as may be prescribed in the jurisdiction where the Premises are located shall be executed by the parties hereto and recorded by Lessee at Lessee's expense no later than thirty (30) days after the Commencement Date of this Lease or thirty (30) days after any amendment thereto.  Lessor and Lessee, if they agree within ten (10) days of the Commencement Date, may record the Lease in lieu of a memorandum of Lease.


Section 39.02.  Lessee covenants, warrants, and represents that there was no broker or agent instrumental in consummating this Lease.  No person has been authorized to have any conversations on behalf of Lessor with any broker or agent concerning this Lease.  Lessee agrees to hold Lessor harmless against any claims for brokerage commissions arising out of any conversations or negotiations had by Lessor with any broker or lessee.

ARTICLE 40.  INTERESTED PARTIES.


Section 40.01.  No member or delegate to the United States Congress, the Mayor of the District of Columbia, member of the Council of the District of Columbia, or officers or employees of the United States Government or the District of Columbia Government shall be admitted to any share or part of this Lease, or to any benefit that may arise therefrom; provided, however, that this provision shall not be construed as extending to any person who may be a shareholder of any publicly-held corporation, if this Lease be for the general benefit of such corporation.

ARTICLE 41.  MISCELLANEOUS AND LIMITATION ON LIABILITY


   OF LESSOR AND LESSEE.


Section 41.01.  The captions of this Lease are for convenience of reference only and in no way define, limit, or describe the scope intent of this Lease or in any way affect this Lease.


Section 41.02.  The Table of Contents is for the purpose of convenience of reference only and is not to be deemed or construed in any way as a part of the Lease or as supplemental thereto or amendatory thereof.


Section 41.03.  The use of the neuter pronoun in any reference to Lessor or Lessee shall be deemed to include any individual Lessor or Lessee, and the use herein of the words "successors and assigns" or "successors or assigns" of Lessor or Lessee shall be deemed to include the heirs, legal representatives, and permitted assigns of any individual Lessor or Lessee.  This Lease may be executed in duplicate originals, both of which shall have the same force and effect as if all parties hereto had executed a single copy of this Lease.


Section 41.04.  Lessee agrees to pay any and all charges of Depositary in connection with any services rendered by Depositary pursuant to the provisions of this Lease.


Section 41.05.  If more than one party is named as or becomes Lessor or Lessee hereunder, Lessor or Lessee may require the signatures of all such parties in connection with any notice to be given or action to be taken by Lessor or Lessee hereunder.  Each party named as Lessor or Lessee shall be fully liable for all of Lessor's or Lessee's obligations hereunder, subject to the provisions of Sections 41.06 and 41.07 hereof.  Any notice by Lessor or Lessee to any party named as Lessor or Lessee shall be sufficient and shall have the same force and effect as though given to all parties named as Lessor or Lessee.


Section 41.06.  The liability of Lessor hereunder for damages or otherwise shall be limited to the Premises, including, without limitation, the proceeds of any insurance policies covering or relating to the Premises, any awards payable in connection with any condemnation of the Premises or any part thereof, and any other rights, privileges, licenses, franchises, claims, causes of action, or other interests, sums, or receivables appurtenant to the Premises.  Lessor shall have no personal liability beyond its interest therein, and no other property or assets of Lessor shall be subject to levy, execution, or other enforcement procedure for the satisfaction of Lessee's remedies.


Section 41.07.  Prior to the date of Completion of the Project, Lessor may look to Lessee's personal assets (including the personal assets of any partner that is a general partner in any partnership that is Lessee hereunder) for the satisfaction of Lessor's remedies for the collection of a judgment (or other judicial order) arising out of or relating to this Lease for any performance required to be made prior to the date of Completion of the Project.  After the date of Completion of the Project, Lessor agrees that, notwithstanding any provision of this Lease to the contrary, Lessor shall look solely to Lessee's assets including, without limitation, Lessee's estate and interest in the Premises for the satisfaction of Lessor's remedies for the collection of a judgment (or other judicial process) arising out of or relating to this Lease and relating to any cause of action that accrued on or after the date of this Lease, and no property or assets (including income of Lessee from other sources or profits) of Persons comprising Lessee (including, without limitation, any general partners of Lessee), other than their interest in the entity comprising Lessee, shall be subject to levy, execution, or other enforcement procedure for the satisfaction of Lessor's remedies with respect to any such cause of action arising out of or relating to this Lease and accruing on or after the date hereof; provided, however, that if an individual(s) or the Holder of a Project Financing Instrument or a subsidiary or affiliate of the Holder of a Project Financing Instrument shall have become a Lessee, Lessor shall look solely to Lessee's estate and interest in the Premises (and any rents, issues, and profits therefrom) for the satisfaction of Lessor's remedies, as aforesaid; provided, however, that the provision's of this Section 41.07 shall not operate to limit Lessee's liability for the use and application of insurance and condemnation proceeds in accordance with the provisions of this Lease, including Articles 7 and 9 hereof, nor shall the provisions of this Section 41.07 operate to limit or prejudice the rights of Lessor to recover from the Lessee any condemnation or insurance proceeds which under the terms of this Lease should have been paid to Lessor.  Nothing herein shall exculpate any of the foregoing Persons from liability for actual damages arising out of fraud by such Person on Lessor.


Section 41.08.  "Lessor", on the date as of which this Lease is made, shall mean AFRH, but thereafter “lessor" shall mean onl​y the fee owner at the time in question of the Premises, so that if AFRH or any successor to its interest hereunder ceases to have any interest in the Premises or if there is any sale or sales or transfer or transfers of the Lessor's interest in the Premises, the seller or transferor shall be and hereby is entirely freed and relieved of all agreements, covenants, and obligations of Lessor hereunder to be performed on or after the date of such sale or transfer, and it shall be deemed and construed without further agreement between the parties or their successors in interest or between the parties and the Person who acquires or owns the Premises including, without limitation, the purchaser or transferee on any such sale or transfer, that such Person has assumed and agreed to carry out any and all agreements, covenants, and obligations of Lessor hereunder and accruing from and after the date of such acquisition, sale, or transfer.  Nothing hereinbefore set forth shall be construed to relieve Lessor from any liability with respect to agreements, covenants, and obligations required to be performed prior to the date of any such sale or transfer of the Lessor's interest in the Premises.  In the event of partial sale or transfer, nothing hereinbefore set forth shall be construed to relieve Lessor from any liability with respect to any portion of the Premises retained and not included in any sale or transfer.


Section 41.09.  "Lessee", on the date as of which this Lease is made, shall mean (NAME OF DEVELOPER), but thereafter "Lessee" shall mean only the Lessee under this Lease at the time in question, so that if (NAME OF DEVELOPER) or any successor to its interest hereunder ceases to have any interest in the leasehold estate hereby created by reason of any assignment or assignments or transfer or transfers of the Lessee's interest hereunder in accordance with the terms of this Lease, except as otherwise provided in Section 10.01 hereof, the assignor or transferor shall be and hereby is entirely freed and relieved of all agreements, covenants, and obligations of Lessee hereunder to be performed on or after the date of such assignment or transfer.  Nothing hereinbefore set forth shall be construed to relieve Lessee from any liability with respect to agreements, covenants, and obligations prior to the date of any such assignment or transfer of the Lessee's interest hereunder, subject, however, to the provisions of Section 41.07.  In the event of a partial assignment or transfer, nothing hereinbefore set forth shall be construed to relieve Lessee from any liability with respect to any portion of the Premises retained and not included in any assignment or transfer.


Section 41.10.  Although the provisions of this Lease were drawn by Lessor, this Lease shall not be construed for or against Lessor or Lessee, but this Lease shall be interpreted in accordance with the general tenor of the language in an effort to reach the intended result.


Section 41.11.  This Lease cannot be changed or terminated orally, but only by a written instrument of change, modification, waiver, or termination executed by the party against whom enforcement of any change, modification, waiver, or discharge is sought.


Section 41.12.  Lessee represents and warrants to Lessor that this Lease is made and entered into for business or mercantile purposes, and Lessee hereby forever expressly releases and waives any rights, of redemption respecting the Premises, or Lessor's interest therein, now or hereafter existing in favor of Lessee under any present or future law.


Section 41.13.  This agreement shall be governed by and construed in accordance with the laws of the District of Columbia.


Section 41.14.  Lessee acknowledges that Lessor, and any successor public agency, in its capacity as a public agency in the pursuit of its legislative mandate, may from time to time promulgate regulations, standards, programs, and policies having the force and effect of law of general. applicability to property located within those areas of the District of Columbia within its jurisdiction, conduct public hearings or meetings on matters relating to such areas, undertake street widening, street narrowing, relocation of utilities and other public service facilities, repavement of streets and sidewalks, landscaping, and other public improvements in the vicinity immediately adjacent to the Premises, and generally do all other things permitted or required from time to time by its enabling legislation.  Lessee further acknowledges that nothing contained in this Lease shall be construed so as to preclude, limit, or restrain the foregoing authority of Lessor and that no actions taken by the Lessor pursuant to such authority (except to the extent as may be expressly provided in this Lease) shall entitle Lessee to any abatements, setoff’s, or reductions in the Rent, or any other rights against Lessor (in its capacity as Lessor) under this Lease, and Lessor acknowledges that nothing contained in this Lease shall be construed so as to preclude, limit, or restrain Lessee from taking any action to challenge any actions taken by Lessor pursuant to such authority (except to the extent as may be expressly provided in this Lease).


Section 41.15.  Lessee represents to Lessor that in connection with the negotiation and execution of this Lease, Lessee has not violated any of the provisions of Section 14 of Public Law 92-578, and that Lessee will not violate any of the provisions of said Section 14 of Public Law 92-578 during the term of this Lease or thereafter with respect to any matter pertaining to this Lease or Premises.


Section 41.16.  The agreements, terms, covenants, and conditions herein shall bind and inure to the benefit of Lessor and Lessee and their respective heirs, personal representatives, successors, and (except as otherwise provided herein) assigns.


Section 41.17.  Provisions in this Lease relating to number of days shall be calendar days, unless otherwise specified.

IN WITNESS WHEREOF, the Lessor has caused this Lease Agreement to be executed in its name by David F. Lacey, Chairman, THE UNITED STATES ARMY Board, Chairman, THE UNITED STATES ARMY Board and attested to by                         , and its seal to be hereunto affixed and does appoint David F. Lacey, its Chairman, as its attorney-in-fact, to acknowledge this Lease Agreement as the act and deed of the Lessor, and the Lessee has caused this Lease Agreement to be signed in its name by                             , its                      , and attested to by

                    , its                   
, and does appoint                    , its            , as its attorney-in-fact, to acknowledge this Lease Agreement as the act and deed of                   all on the day and year first herein above written.

ATTEST:
THE UNITED STATES ARMY

_____________________
By:___________________________


EXECUTED BY THE SECTERARY 


OF THE ARMY

ATTEST:
LESSEE NAME

_____________________
By:___________________________


Its:

(CORPORATE SEAL)



TO WIT:


I, __________________________, a Notary Public in and for the ---------- do hereby certify that --------------- who is personally known (or satisfactorily proven) to me to be the person named as attorney-in-fact in the foregoing Lease Agreement bearing date of the ___ day of ___________________, 19__, and hereto annexed, personally appeared before me in the said ---------------- and, as attorney-in-fact as aforesaid, and by virtue of the authority vested in him by said Lease Agreement, acknowledged the same to be the act and deed of the THE UNITED STATES ARMY.  Given under my hand and seal this ___ day of _____________________, 19__.




_________________________________




NOTARY PUBLIC

My commission expires:

DISTRICT OF COLUMBIA


TO WIT:


I, __________________________, a Notary Public in and for the __________, do certify that __________, who is personally known (or satisfactorily proven) to me to be the person named as attorney-in-fact in the foregoing Lease Agreement bearing date of the ___ day of ____________________, 19__, and hereto annexed, personally appeared before me in the said __________ and, as attorney-in-fact as aforesaid, and by virtue of the authority vested in him by said Lease Agreement, acknowledge the same to be the act and deed of the __________________________.  Given under my hand and seal this ___ day of ____________________________, 19__.




__________________________________




NOTARY PUBLIC

My commission expires:

ATTEST:
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